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Abstract

This paper demonstrated that laws that criminalise sex work or aspectd #wereo
associated with negative outcomes $§ex workers’ right to health under international
law. It also showed that the right to health is an underused mechanism in judicial
challenges to these laws.

The objective was to analyse, at practical and judicial levels, the relationshipehetw
prohibitory prostitution laws and the right to health. International treaties were
examined to establish the relevant content of the right. Studies of the-tedaikial
effects of these laws, in various jurisdictions, were reviewed. Existing resatodhe
effects of legalising prostitution under specified circumstances, and the effects of
decriminalisation, was also examined. Case law was reviewed of judicial chaltenges
prostitution laws, and heahielated aspects of relevant cases were discussed. The
reasons that each court did or did not reach a decision protecting sex workers’ right to
health were also considered.

The dissertation found that prohibitory laws lead to negative consequences for sex
workers’ health by increasing their risk of violencel aexuallytransmitted infections;
adversely affecting their mental health, through these risks and through stigomgtisa
denying them occupational health and safety; and excluding them from the process by
which healthaffecting decisions are made. Ituftd positive health outcomes from
removal of these laws, although excessive regulation of legal prostitution can have
negative effects. It also found insufficient justification for heaklised arguments in
favour of prohibitory laws.

It showed that onlya small number of challenges to these laws have highlighted their
relationship to health, and the basis of these challenges has not been the righit to hea
itself, although a breach of a derivative right has sometimes been asserted. Health has
also, at tnes, served as a defence to these laws.

It concluded that sex workers’ right to health can best be protected throlegiala
framework that decriminalises consensual commercial sex and explicitly prtieot
occupational health and safety rights. This must be accompanied by efforts to
ameliorate stigmatisation. Judicial action can play a role, although it mayerdhair
assertion of a derivative right rather than the right to health itself.

vii



Chapter | — Introduction to the Research

1. INTRODUCTION

At first glance, prostitutiohmay seem curiously absent from the rapid expansion of
international human rights law that has taken place over recent decades.tiNortrea
convention explicitly recognises the right to be free from abusgher than coeron

and trafficking— when engaging in what is often called the world’s oldest profe$sion.
Nonetheless, it should be possible to accommodate sex workers within the existing
framework of human rights provisions that are generally applicable, or that apgly t
persons within categories into which sex workers fall. This paper will focusficpiy

on the right to health.

As will be shown, health is widely recognised as an essentialeocimmic right. The
health of sex workers can be significantly affected by the legal environment ih whic
they operate. Yet the impact of prostitution laws on health is rarely consigered i
human rights context and even less frequently in judicial challenges to these laws.
This gap may have significant implications for sex workers’ right to health. Thefaim
this paper is to contribute to filling that gap by analysing, at both practicaldiuigj
levels, the relationship between prohibitory prostitution laws and the humantaight
health.

2. STRUCTURE

Chapter Iwill introduce the proposal and give a brief overview of the purpose of the
research and the questions it seeks to answer. It will also set out the frameworks,

definitions and methodology used.

! There is no universaligccepted definition of ‘praisution’. Attempts to establish one have been
problematic for a variety of reasons, ranging from simple practict@relifces over how to draw lines
through grey areas, to whether or how to exclude phenomena (such as pémotdap dancing’ or
under cetain conditions, marriage) that might fall within a liteirterpretation but do not fit within most
legal or popular ideas of ‘prostitution’, to bitter ideological disputesattempt to construct a ‘one size
fits all' definition would not be appropriate in a paper dealing with existags,| from various
jurisdictions, which do not themselves contain a uniform definition. It can be ajlgnessumed,
however, that the laws in question relate to the performance of sexuakseir remuneration other
than in the contexts listed parenthetically above.

2 K Kempadoo and J Doezema (ed§)lobal Sex Workers: Rights, Resistance and Redefinition
(Routledge, New York 19980.



Chapter 1l will examine the right to health as outlined in various international
instruments, highlighting the dimensions of this right that have particular relet@nce

sex workers.

Chapter 11l will then look specifically at how the right to health, as set out in the
previous chapter, is affected by laws that anettise sex work (or aspects thereof). It
will do this by reviewing the available literature on the health risks faced by sex
workers under full or partial criminalisation. Where available, evidence sill be
presented from jurisdictions in which sex work is not criminalised. In countriés tha
have made changes to their prostitution laws in recent decades, any differetiees i
evidence from before and after the reform will also be discussed. It willyfiball

considered whether the right to health pastify prohibitory laws.

Chapter 1V will explore the limited case law that has developed in this area,vio sho
how different countries have interpreted the health aspects of prostitutioaniw
policy. This review will include cases from jurisdictions that do not spelifica
recognise a human right to health but where health issues were nonethelet@dnsi
in proceedings, as well as cases from jurisdictions where a right to health isisedog

(whether or not it is deemed to give rise to any righisngage in commercial sex).

Chapter V will conclude with a summary of the findings of the research. It iadl a
make recommendations for future studies that could be carried out in this arear in orde
to improve our understanding of the relationship between prostitution law and the

international human right to health.

3. FRAMEWORKS AND DEFINITIONS

3.1 Policy approaches to prostitution

Policy approaches to prostitution can be distinguished by regulatory framework. In
much of the literature this imwes a threeategory division, typically labelled as
criminalisation/prohibition, legalisation/regulation and decriminalisation. In this
classification, ‘criminalisation’ outlaws the purchase and sale of sex and/aiatsdo

activities; ‘legalisation’ prmits commercial sex under specified conditions; and



‘decriminalisation’ does not regulate it at all, at least in respect of corsessx
between adultd.More recently, the advent of the-salled Swedish mode} in which
selling sex is decriminalisedhile buying sex remains illegal has given rise to a
fourth category, often labelled ‘partial (de)criminalisatidn’.

A problem with this method of classifying policy approaches is that it inadequately
reflects the objectives and ideologies behind tH&erdnt frameworks, nor does it
clearly show the relationships between them. This is a significant weakne$® as t
categories inevitably involve some amount of generalisation and, in practice, tend

toward some degree of overlap.

This paper accepts tHeur-category division as both the clearest and the most widely
accepted classification scheme. However, to reach a genuine understanding of the
regulatory frameworks, they must be seen as the outcome of different objeatives a
attitudes toward sex workihe objectives can be broadly described as epplubtic
order-basedor rights-based A public ordefbased approach is one aimed primarily at
curtailing the negative societal effects of prostitution, while a righted approach
focuses on the human rights of persons involved in prostitution. Each approach may be
grounded in either eestrictiveor atolerantattitude toward sex work, with a restrictive
attitude seeking to deter prostitution while a tolerant attitude accepts its existahce
least to tle extent that the objective is achieved. The following chart shows how these

factors intersect to give rise to different policy approaches:

% See eg E Mossmainternational Approaches to Decriminalising or Legalising Priogton (Ministry

of Justice of New Zealand, Wellington 2007)}114. Some writers, however, use different terminology or
methods of distinguishing the various frameworks. For an extensive review of fimerdiftypes of
classification, see C Overs, ‘17 Bifent Frameworks of Sex Work Law and Still Counting’ (2010)
<http://www.plri.org/sites/plri.org/files/Example280f%20different%20frameworks.doc> accessed 29
July 2011.

* eg, ML Richter and others, ‘Sex Work and the 2010 FIFA World Cup: Time foricPHighlth
Imperatives to Prevail’ (2010) 6 Globalization and Health 1
<http://www.globalizationandhealth.com/content/6/1/1> accessednEr2Di1.

®> Mossman (n 3) 6Columbia UniversitySchool of Public Health Law and Policy Projed,provisional
framework fo analyzing laws and policies that affect sex workers’ (2005)
<http://www.soros.org/initiatives/health/focus/gvarticles_publications/publications/compendium_200
70319/comparative/provisional_20070402.pdf> accessed 17 June 2011.



Figure 1: Policy approaches to prostitution

Public order-based

Criminalisation/Prohibition Legalisation/Regulation
Restrictive Tolerant
Partial (de)criminalisation Decriminalisation

(The *‘Swedish model’)

Rights-based

While this diagram is, like all classiiion methods, an oversimplification, it helps to
demonstrate the importance of viewing prostitution law within its underlying ypolic
context. This is illustrated by the fact that it may be possible (at leaseticadly) to

sell sex legally under any tiie four categories: in Canada, Britain and Ireland, which
take a ‘criminalisation’ approach by prohibiting most acts associated withwerk,
although not the actual exchange of sex for mdriaySweden, where onlyuyingsex

is criminalised; and of eose in legalisation and decriminalisation stdt€assifying
policy approaches as either ‘tolerant’ or ‘restrictive’ helps to distinguish those
jurisdictions in which the law is aimed at deterring (or ‘sending a messagé€)abou
prostitution from those in which the primary legislative concern is the manndrich w

it takes place.

Several objections to this schema are possible. It might be argued that paddtiarc

human rights do not inevitably have the oppositional relationship depicted. Theofights

® Such acts may include advertising or soliciting for sex, providing commeriabn an ongoing basis
from the same location, or sharing an indoor venue with another sex worker siardssiot all
associated acts are illegal in every jurisdictioat takes this approaetseech lll.

" Notable examples of ‘legalisation’ states include the NetherlaBeisnany, the US state of Nevada and
the Australian states of Queensland and Victoria. By contrast, New Béal#s, Australia and New
Zealand are widely regarded as ‘decrimiratlen’ states due to their general tolerantinegulatory
environment, although both in fact have elements of other policy frameworksxdrple, New South
Wales restricts the locations where street soliciting can take place, while Nemdeadjuiresicensing

of larger and managed brothels.



sex workers often do figure, at least to some degree, in the arguments for legalisation.
The Swedish model, which is primarily concerned with women in prostitéities

been described as privileging the rights of women as a class over those of sens work
individually; in that respect it may be seen as closer to a public order objective (in
which the perceived ‘common good’ is also placed above the individual). However, the
diagram broadly reflects the available evidence, which suggests that meaguoresdm

to safeguard public order often conflict with the rights of sex workérat legalisation
regimes tend to prioritise the formErand that the Swedish model was developed with

the aim of restricting prostitution in a way that safeguards the righi®se engaged in
it.

3.2 Ideological frameworks

The ideological framework underlying these approaches is also important. Pdblic or
based policies may be grounded in religious or other traditional morality, irhwhic
sexuality itself is seen as a matter for societal control; in class privilegesewh
prostitution poses a threat to the bourgeois farilyr simply in the desire to contain

what is often seen as prostitution’s associated crime and nuisance.

8 Although the ban on purchasing sexual services is framed inrgeeadeal terms, it was adopted as part
of a broader Violence against Women Act (‘Kvinnofrid’) as suteof intensive lobbying by the Swedish
feminist movement. G Ekberg, ‘The Swedish Law that Prohibits the Purchase of Seruaes’ (2004)
10 Violence against Women 1187, 1192,

°See ch lIl.

% The prioritisation of public order over rights in legalil regimes can be seen in, for example, the
‘objects’ of Victoria, Australia’s Prostitution Cawl Act 1994 s 4 in which ‘the protection of prastes’
ranks below community amenity and control of criminalitye stated aims of the German legalisation
scheme, as cited in B Kavemann, H Rabe arfisCher, ‘The Act Regulating the Legal Situation of
Prostitutes: Implementation, Impact, Current DevelogsierFindings of a Study on the Impact of the
German Prostitution Act’ (2007) <http://www.cahrv.uni
osnabrueck.de/reddot/BroschuereProstGenglisch.gdfessed 25 June 2011, 37, which place regulation
of legal prostitution and curbing illegal prostitution above protecting the righgsxofvorkers; and the
decisions by Dutch and Scottish authorities to close toleramees {see ch Ill) despite theemonstrated
health and safety benefits (M van Doorninck and R Campbell, ‘Zoning Stree?VSex The Way
Forward?’ in R Campbell and M O’Neill (edg§ex Work NowWillan, Cullompton 2006) 74; T Sanders
and R Campbell, ‘Designing Out Vulnerability, Buildinn Respect: Violence, Safety and Sex Work
Policy’ (2007) 58 British Journal of Sociology 1, 4). Further discussif this aspect of legalisation is
found in G Abel, ‘Decriminalisation: A Harm Minimisatiom@& Human Rights Approach to Regulating
Sex Wok' (DPhil thesis, University of Otago 2010) 25.

' Ekberg (n 8) 118®2. Ch Il will demonstrate, however, that this has not semdy been the
consequence of the Swedish lawor indeed it is still clearly the aim of those wdpport it.

12 LM Agustin, Sex at the Margins: Migration, Labour Markets and the Rescue Ind{(Zd; London
2007) 10205.



There are two leading rightsased frameworks. The first, which underpins the
‘restrictive’ attitude found among adherents of the Swedish model, is the violence
against women frameworR. This argues that prostitution is incompatible with
women’s human rights: it violates the rights of the womenlumdin it, by reducing

them to objects to be bought and sold, and violates the rights of women as a class by
perpetuating a maldominant, femalsubservient social order. A contrasting
framework sees sex work as a type of labour and argues that ordimatgyment

rights should apply. Adherence to this view does not necessarily imply approval of
commercialised sex; socialist feminists, for example, may see it as a lamentable
outgrowth of capitalism and patriarchy However, it rejects what it sees as Iiti
attempts to eradicate it through prohibitory measures, and instead see&&tbd geX
workers’ rights through a tolerant legal regime which allows them to operate in
conditions of relative safety.

This paper is grounded in a sex work as labour framnewvhich will, it is hoped, be
demonstrated as the framework most compatible with the international right to kealt
therefore also accepts decriminalisation as the optimal policy approach. ThHe healt
based countearguments of other frameworks willlsa be presented; however,
opposing claims grounded solely in ‘competing’ rights and objectives are beyond the

present scop¥.

13 Gendered language is nearly always used when this view issegfranotwithstanding the fact that not
all sex workers are women. An example comes from 8eysf The Idea of Prostitutiof{Spinifex,
Melbourne 1997) 242: ‘| suggest that prostitution constitutes a variatyatifsexual violence towards
women.’ (emphasis in original).

14 _ The Radical Women Manifesto: Socialist Feminist Theory, Program and Ordanaabtructure
(Red Letter Press, Seattle 2001)687

' For example, violence against women theorists such as Jeffreys (n 13) siégtiproptimarily as an
issue of equality, and on that basis may oppose decriminalisation even ifdwa foresult in better
health outcomes. By the same token, those who approach the issue fronoasrelégspective may feel
that preserving souls is more important than preserving corporeal healsie. gd®tions are important,
not least because they are hbidmany with power or influence in jurisdictions throughout the world.
They are not, however, the subject of this paper.



3.3 General terminology

3.3.1 ‘Prostitute’ or ‘sex worker’?

In a generally controversial field, one of the biggest sourcedisaigreement is the
terminology that should be used for buying and selling-saxd for persons who sell it.

The traditional terms of ‘prostitution’ and especially ‘prostitute’ are rejected a
stigmatising by many of those engaged in the practid&e erms ‘sex work’ and ‘sex
worker’, although preferred by some whom they describe, are objected to by those who
see the practice as immoral or demeaning (or both) and refuse to conceptualise it as a
form of work. Feminists who seek its abolition often usedbjective ‘prostituted’, as

they believe this more accurately reflects the position of those in the sex traae, wh
they consider to be largely passive victims of the exploitative acts of dthers.

This paper addresses the issue in the context of teenational right to health. A
significant body of literature from global health actors has been reviewed, @&d it
evident that ‘sex work’ and ‘sex workers’ are the standard terms in that $&€twse

are therefore the primary terms used in this docunter stylistic reasons ‘commercial
sex’, ‘transactional sex’ and ‘prostitution’ are all used on occasion. However,
‘prostitute’ has been largely avoided outside of direct quotations, as itsaudé be
inconsistent with the focus on health (which, a#l v seen, can be affected by

stigmatisation).

3.3.2 Whois a sex worker?

The definition of a ‘sex worker’ in this paper may be considered as ‘consentinig fema
male, and transgender adults and young people over the age of 18 who receive money or

goads in exchange for sexual services, either regularly or occasiotfaljhile certain

6 T sanders, M O'Neill and J Pitchd@ostitution: Sex Work, Policy and Politi¢Sage, Los Angeles
2009) 9.

7 Jeffreys (n 13) 330.

'8 Indeed, even abolitionist Sweden acknowledges this in its 2010 report to thed Nattens General
Assembly Special Session on AIDS: Government of Sweden, ‘UNGASS CountseBs Report 2010’
<http://www.unaids.org/en/dataanalysis/monitoringuoyprogess/2010progressreportssubmittedbycoun
tries/sweden_2010_country_progress_report_en.pdf > (UNGASS Report) dc2eseme 2011, 63.

¥ AIDS Accountability International, ‘Language and Glossary of Terms’
<http://aidsaccountability.org/?page_id=4751> acak@8&June 2011. While ‘sex work’ can also be used



aspects of this report may be relevant to persons under 18 or to those involved in the sex
trade against their will, other human rights implications arise in their edsel may

render the report’s conclusions inappropriate. It should therefore be assumdu that t
sex workers discussed herein are all consenting adults over the ag® of 18.

On the basis of the data reviewed, it has not been possible to distinguisteth®e @fff
criminalisation in terms of sex workers’ gender. Most of the research has been carried
out solely on female, and apparently cisgerfdesex workers; the minority that
examines male and/or transgender sex workers does not seem to indichstaaie
difference in the risks posed to them by prohibitory laws, although it does find some

differences in degre®.

Finally, migrant sex workers who do not have full health care or employment rights
have not been addressed. This is a regrettable omissewngssitated by space
constraints. In brief, they are frequently excluded from the right to work in legal sex
industries?® often excluded from the health services available to other sex workers, and
risk not only arrest but deportation if found to be engaged in prostitution. It can be
generally assumed, therefore, that the problems faced by national and resident sex
workers, as outlined in this paper, are magnified for this particularly marginalised

subcategory.

more broadly to include work in pornography, nude dancing and other formsxudllgeriented
entertainment, those aspects of the sex industry are notlemtsihere.

2 It is sometimes claimed, particularamong violence against women theorists, that there is no such
thing as ‘consent’ in the sex trade: all those involved were forced into it, eitremdblyer actor or by
their personal circumstances. This is an ideological view wiejeltts testimony tthe contrary from sex
workers who do not consider themselves ‘forced’, as well as comparisons tdoatrstatus industries
which are equally unlikely to be the first choice of someone with a wide rangptiohs. It is also
evidently rejected by the il United Nations Programme on HIV/AIDS (UNAIDS), which statégt
adult sex workers have the right to determine whether to remain in or leave sex WHKIOQS
Guidance Note on HIV and Sex Work’ (2009NAIDS/09.xxE / JC1696E, 17For the sake of abtute
clarity, it may be said that this paper’s distinction is betweasons who were forced into prostitution by
another actor, and persons who were not so forced; and onttirealre considered herein.

L The term ‘cisgender’ describes persons whgmseder identity matches the biological sex assigned to
them at birthE ShapiroGender Circuits: Bodies and Identities in a Technological &Rputledge, New
York 2010) 58.

22 For example, transgender sex workers may be particularly at risk of asspolidey Sex Workers’
Rights Advocacy Network (SWAN), ‘Arrest the Violence: Human Rigkltsises against Sex Workers in
Central and Eastern Europe and Central Asia’ (2009)
<http://www.unhcr.org/refworld/docid/4cbfdf332.htmI> accessed 8 201, 29.

2 Thisis the case in, for example, Finland (Aliens Act [301/2004] s 148) and Nelande@rostitution
Reform Act 2003 s 19).



3.3.3 ‘Criminalisation’

The term ‘criminalsation’ is used throughout this document to refer to punitive
measures imposed on sex workers or their clients for engaging in prostitution (whether
per seor in violation of the conditions of legalised regimes), or for unlawful associated
activities. Howeer, some jurisdictions may in fact address prostitution through their
administrative rather than criminal codésThe difference is not significant in this
context, as fines and/or detention for administrative breaches are unlikedy doyb
more desirable from the point of view of the offender.

4. METHODOLOGY

The research data included in Chapter Il have been drawn from a wide variety of
sources, in numerous jurisdictions. They include quantitative and qualitativesstudi
from a mixture of academic jooals, newspapers, official and ngavernmental
reports, books, advocacy materials and 4goatiuate research. It is recognised that the
objectivity of some of these sources may be called into question; indeed, soram of th
represent the lived experienoé persons involved in the sex industry and make no
claim to objectivity. There are also certain limitations inherent to sex workrce$ea

and as a Canadian Supreme Court Justice has noted:

predictions respecting the ramifications of legal rules uponstiwal and
economic order are not matters capable of precise measurement, and are often
‘the product of a mix of conjecture, fragmentary knowledge, general experience
and knowledge of the needs, aspirations and resources of society, and other
components®

Simply put, direct causal links between laws and adverse health outcomes are often
impossible to prove- and by no means have rigorous attempts been made in respect of
all the relationships suggested in this paper. Inevitably, there has been sonce @iian

anecdote. Anecdotal evidence, however, can be useful in conveying the realigdof li

24 SWAN (n 22) 55.

% EM Shaver, ‘Sex Work Research: Methodological and Ethical Challer{ge§5) 20 Journal of
Interpersonal Violence3b identifies these as the difficulty in finding a representative samplecbfeas
‘hidden’ category of people; the reluctance of stigmatised and criminatidedduals to be forthcoming
in their responses; and the failure of many researchers to rezdfaisvide diversity that exists within
sex working populations (tending, for example, to focus on the more visible-lstisst sector and to
overlook the often largerand often demographically distineindoor sector).

%6 RIJRMacDonald v Canad41995)3 SCR 199 [67] (La Forest J).



experiences— particularly when it reinforces the more formal types of evidence

available?’

Much of the evidence presented has also been backed up by multiensi from
different jurisdictions. This is intended in the first instance to demdasttze
consistency of findings in the material that has been surveyed. The varieddtaial
contexts in which similar effects have been found can also servéiad af control

factor, implicating the prohibition itself in the adverse health outcometeghdNhere
feasible, such reports merit a more scientific method of studyt in the meantime

they deserve to be taken seriously as, at the very least, indications of a possible causal

association.

Data have also been presented that might be seen as contradicting the relationship
between certain prohibitory laws andhkalth. These are frequently found in states that
have legalised prostitution through measuséned at minimising perceived associated
threats to public order, rather than through rigigsed measures concerned with sex
workers’ health and safety. This often takes the form of ‘oegulation’, in which the
stringent conditions imposed on thgdé sector makélegal operation more attractive,

and in which the legal sector is kept smaller than the number of sex workers wishing t
operate within it- creating competition for legal prostitution jobs which undermines the
ability of workers in that sector to assert their rights. From a right to health pargpect

this demonstrates a flaw in public ordersed legalisation, rather than in legal

prostitutionper se

In nearly all other cases, the ‘contrary’ reports do not suggest a link betwedritprghi

laws and healtimprovementsbut rather that they have had little impact one way or the
other —in contrast to other studies in this paper which find adverse outcomes under
similar laws in other jurisdictions. While this may indicate that negatifexts are not
inevitable, it does not render the entire association untenable. The link betw&en a la
and a health outcome is rarely a direct one and some variation in the findings should not
be unexpected. It may, for example, be the case that cutiurather factors can

mitigate any potential health risks that arise as a consequence of a law.rromtheex

" E Bell, Research for Health Polig@UP, Oxford 2010) 161.
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workers do not all operate under the same circumstances even in the sameigmssdict

and some will find it easier than others to ‘compendatenegative effects. The critical
question is whether the law can amount to an unnecessary obstacle between sex workers
and their right to health and if it can, that right is no less breached just because some

sex workers are able to overcome a sinolastacle.

Having set out the approach that will be taken in analysing the link between mohibit
prostitution laws and the right to health, this paper will now turn to an explorat

how sex workers’ rights could be protected under the internatimnalan right to
health.
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Chapter Il — The Right to Health in International Law

1. INTRODUCTION

While the precise content of any right is subject to debate, conceptuallyghetti
health’ lends itself to particular ambiguity. ‘Health’ is not sonmghthat can be
provided in tangible form like food or water, or even in abstract form like edocat
(unless it is read as merely a right to hea&itine — a very narrow definition of the
right®). Nor, clearly, is it something that a government with the tmesntions— and
resources to matchcould positively ensure to everyone within its territory, as long as
there are illnesses for which there is no known prophylactic or cure. Human rights
treaties are by their nature somewhat aspirational, but theyoareeant to be fantastic
and to promise things no government is capable of delivering.

It is therefore not surprising that the international agreements which seeoriglt to
health’ do not frame it precisely in those words. However, the termsuthatsed can
vary significantly from one treaty to another. This Chapter will review the key
international human rights documents and summarise those elements of the right whic

have particular relevance for sex workers.

2. THE ORIGINAL PRINCIPLES OF THE RIGHT TO HEALTH

2.1 Foundational documents: The WHO Constitution and UDHR

The Constitution of the World Health Organization (WHO), a specialised ageng of t
United Nations, describes the right as the ‘enjoyment of the highest attagtabtlard

of health... without distinction of race, religion, political belief, economic or social
condition’; ‘health’ is defined as ‘a state of complete physical, mental @zidl svell
being and not merely the absence of disease or infirfity’ this formulation, theight

to health is the right to be as healthy as one can possibly be. The Constitution is vague,

% The United Nations Committee on Economic, Social @nltural Rights (CESCR) makes clear that the
right to health ‘is not confined to the right to health care’. CRS'General Comment 14’ in ‘Note by the
Secretariat, Compilation of General Comments and General Recommendatiopted by Human
Rights Treaty Bodies’ (2008) UN Doc HRI/GEN/1/Rev.9 (Human Ri@#seral Documents) [4].

29 Constitution of the World Healt®rganization (adopted 22 July 1946, entered into force 7 April 1948)
14 UNTS 185WHO Constitution) preamble.
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however, on the obligations this imposes on states, declaring only that governments
‘have a responsibility for the health of their peoples which can be fulfilled ynthe
provision of adequate health and social meastfes’.

The contemporaneous Universal Declaration on Human Rights (UDHR) takes a
different approach. In Article 25(1), it proclaims:

Everyone has a right to a standard of living adequate fohehéh and well

being of himself and of his family, including food, clothing, housing and
medical care and necessary social services, and the right to security in the event
of unemployment, sickness, disability, widowhood, old age of other lack of
livelihood in circumstances beyond his conttol.

Here, the right to health becomes essentially a part of the right to social ys&curit
While this formulation has the advantage of greater clarity as to theenaftistate
obligations, it also risks excluding those elements of health protection and promotion
which do not derive from the kind of positive duties listed in the Artickch as a

right not to be subjected to criminal laws that create conditions that couldgendan

one’s health.

2.2  The International Covenant on Economic, Social and Cultural Rights

Formally, neither the WHO Constitution nor the UDHR impose any binding legal
obligations®® an authoritative statement on the international right to health can only be
found in the human rights treaties by which the world’s nations have agreed to be
bound. Of these, the most important is the International Covenant on Economic, Social
and Cultural Rights (ICESCR), which provides in Article 12:

1. The States Parties to the present Covenant recognize the right of
everyone to the enjoyment of the highest attainable standard of physical
and mental health.

2. The steps to be taken by the States Parties to the present Covenant to
achieve the full realization of this right shall include those necessary for:

9WHO Constitution (n 29) preamble.

%1 Universal Declaration of Human Rights (adopted 10 December 1948 UNGA Res ID1{ADHR)

art 25(1).

%2 The evolution of the drafting process is chronicled in J Morsiie Universal Declaration of Human
Rights: Origins, Drafting, and InterftUniversity of Pennsylvania Press, Philadelphia 1999)210

% Some commentators believe, however, that the UDHR hesntee binding as part of customary
international law: see eg MG Kaladharan Nayar, ‘Human tRigFhe United Nations and United States
Foreign Policy: Introduction’ (1978) 19 Harvard International Lkournal 813, 8147.

13



(a) The provisionfor the reduction of the stillbirthate and of infant
mortality and for the healthy development of the child;

(b) The improvement of all aspects of environmental and industrial
hygiene;

(c) The prevention, treatment and control of epidemic, endemic,
occupatiomal and other diseases;

(d) The creation of conditions which would assure to all medical service
and medical attention in the event of sickn¥ss.

The right is thus framed in essentially the same terms as in the WHO Constitution
(although its definition of ‘health’ was omitted). The UN Commission on Human
Rights, which drafted the Covenant, accepted a suggestion by the WHO Director
General for ‘an undertaking by Governments that adequate health and social measures
should be taken’ to achieve the right, althougk list that ultimately appeared in
Article 12(2) differed somewhat from his propo3alOne of the rejected items is
mirrored in Article 7(b) in the final document, which sets out a right to ‘safe andyealth

working conditions™®

In its General Commeéri4 on the Right to Health the ICESCR’s monitoring body, the
Committee on Economic, Social and Cultural Rights (CESCR), interprets Artide 12
as not ‘a right to béealthy®” (emphasis in original) but rather ‘an inclusive right
extending...to the underlying determinants of health’, includintgr alia, ‘healthy
occupational and environmental conditioff51t goes on to set out a list of states’
negative obligations, which include

refraining from denying or limiting equal access for all persons...to ptigeen
curative and palliative health services; abstaining from enforcing discriminatory
practices as a State policy; and abstaining from imposing discriminatory
practices relating to women’s health status and needs....In addition, States
should refrain fromlimiting access to contraceptives and other means of
maintaining sexual and reproductive hedfth.

Among the positive duties, according to the CESCR, are obligations ‘to adopt measures

against environmental and occupational health hazards’ and to deeelophérent

3 International Covenant on Economic, Social and Cultural Rights (adopted 16 Dec&®bgeeritered
into force 3 January 1976) UNTS 993 (ICESCR) art 12.

% UN Commission on Human Rights (UNCHR), Seventh Session 16-B@riMay 1951 ‘Draft
International Covenant on Human Rights and Measurbsmiementation: Suggestions submitted by the
DirectorGeneral of the World Health Organization’ (18 April 1951) UN BG€N.4/544.

%|CESCR (n 34) art 7(b).

*"ibid art 8.

% CESCR (n 28) [11].

¥ ibid [34].
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national policy to minimize the risk of occupational accidents and dis€8ses’.
Furthermore, states must ‘undertake actions that create, maintain and restoealth

of the population’, including ‘supporting people in making informed choibestaheir
health’** A list of core obligations is also set out, including ‘to ensure the right of
access to health facilities, goods and services on alisoriminatory basis, especially

for vulnerable and marginalized groups’, ‘ to take measures to prevent, treatnamd ¢
epidemic and endemic diseases’, and ‘to provide education and access to information
concerning the main health problems in the community, including methods of
preventing and controlling therf.

While the Covenant allows for limitahs to all its protected rights, these must be
‘compatible with the nature of these rights and solely for the purpose of promoting the
general welfare in a democratic sociefyStates may not impose greater limits than the
Covenant allows fof! The CESCRhas interpreted these clauses to mean that
limitations to fundamental rights in the interest of public health must be ‘strictly
necessary for the promotion of the general welfare’, must be ‘the least restrictiv
alternative’ available and should be ‘of limited duration and subject to refiew’.

3. KEY CONCEPTS IN THE INTERNATIONAL RIGHT TO HEALTH

3.1 Equality and non-discrimination

Other human rights documents explicitly ground the right to health in a right to equal
treatment and noediscrimination— a particularly important protection for marginalised
and vulnerable groups. The Convention on the Elimination of All Forms of
Discrimination against Women recognises health as one of a number of rights
guaranteed ‘on a basis of equality of men and worffeim¢cluding within it the equal

‘right to protection of health and to safety in working conditions, including the

“ibid [36].

“Libid [37].

“2ibid [43].

“3|CESCR (n34) art 4.

“*ibid art 5(1).

“>CESCR (n 28) [28]29].

“6 Convention on the Elimination of All Forms of Discrimination against Women (adopted k8ribec
1979, entered into force 3 September 1981) 1249S 13 art 11(1).
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safeguarding of the function of reproductitrand the equal right to access health care

services™

The Declaration and Programme of Actionsarg from the World Conference on
Human Rights in Vienna in 2003 speaks of the special onus on states to ‘create and
maintain adequate measures at the national level, in particular in the fieldsafieal,

health and social support, for the promotion and protection of the rights of persons in
vulnerable sectors of their populatioi’Resolution 1989/11 of the Commission on
Human Rights takes perhaps the broadest eqimdggd approach of all, stating that
‘non-discrimination in the field of health should apply to all people and in all

circumstances®

3.2 Freedom from violence

The right to freedom from violence also has health implications. The CESCRs make
this link explicitly, noting that the definition of ‘health’ ‘takes into accounthsuc
socially-related concerns as violené'lt finds within the ICESCR a specific state
obligation to ‘take measures to protect all vulnerable or marginalized groups of
society...in the light of genddyased expressions of violenc@lt further states that the
obligation to protect the right to health is violated by ‘the failure to protect women
against violence or to prosecute perpetratots’.

The right to be free from violence most commonly takes the form of a prohiloitio
torture and inhuman or degrading treatmeygnerally at the hands (or with the
complicity) of the state. A broader protection could perhaps be found in theaight t
security of person. This is guaranteed in both the UPfH&nd the International

Covenant on Civil and Political Rightsalongside theight to liberty, suggesting a

“Tibid art 11(1)(f).

“Bibid art 12(3.

% UN General Assembly ‘Vienna Declaration and Programme of Action’ (12 July 1998) U
Doc AICONF.157/23 [24].

** UNCHR Res 11 (1989) UN Doc E/CN.4/RES/1989/11.

L CESCR (n28) [10].

*2ibid [35].

*3ibid [51].

**UDHR (n 31) art 3.

% International Covenant d@ivil and Political Rights (adopted 16 December 1966, entered into force 23
March 1976) 999 UNTS 171 art 9(1).
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narrow interpretation relating only to issues of detention. The International i@mmve
on the Elimination of All Forms of Racial Discrimination, however, links it to
‘protection by the State against violence or bodily hammether inflicted by
government officials or by any individual, group or institutidhThe Declaration on
the Elimination of Violence Against Women calls for ‘due diligence to prgve
investigate and, in accordance with national legislation, punistofetelence against

women, whether those acts are perpetrated by the State or by private pérsons’.

3.3 Occupational health and safety

A number of agreements of the International Labour Organization, another UN
specialised agency, pertain to workplace health and safety issues. The Occupational
Safety and Health Convention 1981 requires states to implement policy to

prevent accidents and injury to health arising out of, linked with or occurring in
the course of work, by minimising, so far as is reasgnaiacticable, the causes
of hazards inherent in the working environm#&ht.

This ‘applies to all branches of economic activity’ and ‘to all workers’, defined as ‘all
employed persons® The definition of health ‘includes the physical and mental

elements décting health which are directly related to safety and hygiene at Work'.

3.4  The right and duty of participation

The protection of health is not solely a matter for the states. As the CESCR'thetes
adoption of unhealthy or risky lifestyles mayplan important role with respect to any
individual’'s health’®*

the right to health. This is reflected in the Declaration of Alkte, which speaks of the

Thus, a certain element of personal responsibility is inherent in

* International Convention on the Elimination of All Formé Racial Discrimination (adopted 21
December 1965, entered into force 4 January 1869)UNTS 195 art 5(b).

°" Declaration on the Elimination of Violence against Women, UNGA Res 48/®&dBruary 1994)
(adopted without vote) art 4(c).

°8 Convention Concerning Occupational Safety and Health and the Working Envirotadepted 22
June 198lentered into force 11 August 1983) ILC 155 art 4(2).

*ibid arts 13.

ibid art 3(e).

®1 CESCR (n28) [9].
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peoples’ ‘right and duty to participate individually and collectively in the planaity

implementation of their health car®'.

‘Informed opinion and active eoperation on the part of the public’ are deemed
essential in the WHO Constitutidh,a linkage that highlights the importance of
knowledge in individuals’ ability to effectively play their own part in exercisirgjrth
right to health. The CESCR also emphasises this in stressing ‘the righk toesssive

and impart information and ideas concerning health isSties’.

This right to information, and the active individual role that it envisages in health
protection, implies certain corollary rights. One set out by the CESCR is ‘thtetaigh
participation of the population in all healtblated decisioimaking at the community,
national and international level® Also suggested is a right to autonomy in health
decisions. This is acknowledged in the Declaration of the Fourth World Conference on

Women, which refers to ‘the right of all women to control all aspects of thaltt®®

4. REGIONAL TREATIES

4.1  Europe

The European Convention on Human Rights (ECHR) contains no reference to health,
although it does include a prohibition on inhuman and degrading treatment and a
detentionrelated right to security of pers6hThe Twelfth Protocol also provides that
‘enjoyment of any right set forth by law shall be secured without discrimination on any

168
1

ground’?” thus, any domesticaHguaranteed right to health must be available to

everyone on an equal basis.

62 ‘Declaration of AlmaAta’ International Conference on Primary Health Care (Akta 612
September 1978) [IV].

83 WHO Constitution (n 29) preamble.

% CESCR (n28) [12][b] (footnote omitted).

% ibid [11].

% ‘Beijing Declaration and Platform for Action’ in ‘Report of theufth World Conference on Women’
(Beijing 4-15 September 1995) (1996) UN DAGCONF.177/20/Rev.117].

®7 Convention for the Protectioof Human Rights and Fundamental Freedoms (European Convention on
Human Rights, as amended) (ECHR) arts 3 and 5.

%8 ibid protocol 12.
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In the European Social Charter, byntrast, numerous statements on the right to health
can be found. Article 11 requires states

1. toremove as far as possible the causes-btdith;

2. to provide advisory and educational facilities for the promotion of health and
the encouragement of individugsponsibility in matters of health;

3. to prevent as far as possible epidemic, endemic and other diseases, as well as
accidents’?

Occupational health and safety is also comprehensively guaranteed. Under Article 2,
states parties must undertake ‘to elinnasks in inherently dangerous or unhealthy
occupations”® Article 3, titled ‘The right to safe and healthy working conditions’,
requires states to

undertake, in consultation with employers’ and workers’ organisations:

1. to formulate, implement and pericdily review a coherent national
policy on occupational safety, occupational health and the working
environment. The primary aim of this policy shall be to improve
occupational safety and health and to prevent accidents and injury to
health arising out oflinked with or occurring in the course of work,
particularly by minimising the causes of hazards inherent in the working
environment;
to issue safety and health regulations;
to provide for the enforcement of such regulations by measures of
supervision;

4. to promote the progressive development of occupational health services
for all workers with essentially preventive and advisory functions.

wn

The European Union’s Charter of Fundamental Rights recognises the

right of access to preventive health care andritjig to benefit from medical
treatment under the conditions established by national laws and practices. A
high level of human health protection shall be ensured in the definition and
implementation of all Union policies and activiti€s.

Article 31 also garantees every worker ‘the right to working conditions which respect
his or her health, safety and dignify’while the right to security of person is protected
by Article 6— albeit linked solely to the right to liberfy.

% Council of Europe, European Social Charter (revised) (3 Ma@)I9®9S 163 art 11.

Oibid art 2(4).

ibid art 3.

"2 European Union, ‘Charter of Fundamental Rights of the European Union’ (7nibeze2000) 2000/C
364/01 art 35.

Bibid art 31(1).

" ibid art 6.
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4.2 The Americas

In the Ameri@s, a right to health is first set out in the 1948erican Declaration of the
Rights and Duties of MarArticle XI, titled ‘Right to the preservation of health and to
well-being’, states:

Every person has the right to the preservation of his health through sanitary and
social measures relating to food, clothing, housing and medical care, to the
extent permitted by public and community resources.

The American Convention on Human Rights contains only the same tenuous health
protections as the ECHR;it is again the companion charter in which the right is more
fully developed. The Protocol of San Salvador makes an expansive statement on the
right to health:

1. Everyone shall have the right to health, understood to mean the enjoyment of
the highest level of phial, mental and social welleing.

2. In order to ensure the exercise of the right to health, the States Parties agree
to recognize health as a public good and, particularly, to adopt the following
measures to ensure that right:

a. Primary health care, that isssential health care made available to all
individuals and families in the community;

b. Extension of the benefits of health services to all individuals subject
to the State's jurisdiction;

c. Universal immunization against the principal infectious diseases;

d. Prevention and treatment of endemic, occupational and other
diseases;

e. Education of the population on the prevention and treatment of health
problems, and

f. Satisfaction of the health needs of the highest risk groups and of
those whose poverty makes them the most vulnefable.

Additionally, Article 7 sets out a right to ‘Safety and hygiene at w6tk

> American Declaration of the Rights and Duties of Man, OAS Res XXX adopted by the Ninth
International Conference of Agrnican States (1948) reprintedragprinted inBasic Documents Pertaining
to Human Rights in the Inté&kmerican System OAS/Ser.L/V/I.4 Rev. 9 at 19 (2003) art XI.

S American Convention on Human Rights (Pact of San Jose) (entered into forcey I®78) OAS
Treaty Series No 36 (1969¢printed inBasic Documents Pertaining to Human Rights in the dnter
American System OAS/Ser.L/V/I.4 Rev. 9 at 29 (2003). Art 5(Bhitmits cruel, inhuman or degrading
treatment; art 7 guarantees the right to ‘perslibaity and security’ in a detention context and art 24 sets
out a right ‘without discrimination, to equal protection of the'law

" Additional Protocol to the American Convention on Human Rights if\tea of Economic, Social and
Cultural Rights (entered intafce 16 November 1999) OAS Treaty Series No 69 (188&)jnted in
Basic Documents Pertaining to Human Rights in the 4Ataerican System OAS/Ser.L/V/I.4 Rev. 9 at
29 (2003) art 10.

Bibid art 7(e).
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A separate InteAmerican Convention on the Prevention, Punishment and Eradication
of Violence against Women provides additional protections, setting out a toidie

free from violence in both the public and private sphefds'includes ‘physical, sexual

and psychological violence’ occurring at the hands of any person and including violence

‘condoned by the staté®.
4.3  Africa

Article 16 of the African Chder on Human and Peoples’ Rights (ACHPR) states that:

1. Every individual shall have the right to enjoy the best attainable state of
physical and mental health.

2. States parties to the present Charter shall take the necessary measures to
protect the health ofheir people and to ensure that they receive medical
attention when they are siék.

The Charter's Protocol on the Rights of Women in Africa (the Maputo Protocol)
contains a broader statement on the right to health, including reproductive and sexua
health Article 14 sets out the rights to ‘choose any method of contraceftam to

‘self protection and to be protected against sexually transmitted infections(

obliges states parties to ‘provide adequate, affordable and accessible health services,

including information, education and communication programmes to wdthen’.

Interestingly, the Maputo Protocol is the only regional charter to make the linkdret
freedom from violence and the right to security of person. Subsection 1 of Artels 4 s
out the entitlement for respect to life, integrity and security and contains the rstanda
prohibitions against inhuman and degrading treatment, while Subsection 2 requires
states parties to ‘take appropriate and effective measures’ to address a widef range
agects of violence against wom&hViolence against women’ is elsewhere defined as

" Inter-American Convention on the Prevention, Punishment and Eradicatidnlefive against Women
(entered into force 5 March 1995) OAS Treaty Series A 894Lreprinted in OAS/Ser.L/V/I.4 Rev. 9 at
117 (2003) art 3.

®ibid art 2.

81 African Charter on Human and Peoples’ Rights (adopted 27 June 1981, émierfedce 21 October
1986) (1982) 21 ILM 58 (ACHPR) art 16.

82 Protocol to ACHPR on the Rights of Women in Africa (Maputo Protocol) (adoptedil§12003,
entered into forc@5 November 20050AU Doc CAB/LEG/66.6art 14(1)(c).

8ibid art 14(1)(d).

8 ibid art 14(2)(a).

%ibid art 4.
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‘all acts perpetrated against women which cause or could cause them physical, sexual,

psychological and economic harm’, including thréts.

5. CONCLUSION

As this survey of international and regional human rights treaties and declarations
shows, there is no single universal conceptualisation of the right to health. However, a

number of patterns exist from which conclusions can be drawn.

First, the right to health is not a right simply to medical care, although thatlsraent

of it. It imposes both positive and negative duties on states to help individuals avoid
damage to their healthwhich includes their physical, mental, reproductive and sexual
health. These duties are owed to all persons without discrimination, but special
consideration must be given to the concerns of particularly vulnerable people, a

category into which sex workers f&Il.

Although the right to freedom from violence is an autonomous right, itsis al
component of the right to health. Violence against women is a particular condeis in t
regard. States are obliged to prevent and penalise gbased violence- a risk for
female and transgender sex workers, as well as men who sell sex®fo-mether at

the hands of its agents or of third parties.

Occupational health and safety are also critical elements of the right to I&tatts
have a duty to ensure safe and healthy working conditions in all employment sectors.
States are also obliged take steps to prevent and control the spread of infectious and

endemic diseases, both within and outside the employment sphere.

The right to health also includes a right to participate in the process by whidh healt
affecting decisions are made. By défon, this includes criminal laws that may have

% ibid art 1(j).

87 Sex workers are specifically identified as a ‘vulnerable group’ in URCReport of the Special
Rapporteur on the Right of Everyone to the Enjoyment of the Highest Attainabdaftaof Physical

and Mental Helth’ (2004) UN Doc E/CN.4/2004/49 [39].

8 Genderbased violence may be defined as violence ‘directed against a person onsgtué hasiler or
sex’. Human Rights WatchCriminalizing ldentities: Rights Abuses in Cameroon Based on Sexual
Orientation and @nder IdentitfHuman Rights Watch, New York 2010) 61.
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consequences for one’s health. Access to information is essential for theveffect

exercise of this right.
Finally, although criminal laws and other righisiting measures may be allowed in
the public inerest— including for the protection of public healththese must be no

greater than necessary, thimaited and subject to review.

It is within this context that the effect of prohibitory prostitution laws onritjet to
health of sex workers must b&amined.
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Chapter Ill —The Links between Criminalisation and the Right to Health

1. INTRODUCTION

Having set out the elements of the right to health with particular relevance to sex
workers, this paper will now turn to laws that may give rise to breaches of that right. It
will first consider the commonlyeported adverse effects of criminalisation, and will
then examine the health outcomes that have been demonstrated in countries with
legalised or decriminalised prostitution. Before concluding, it &gk whether the right

to health can be used to justify prohibitory laws.

2. THE ADVERSE EFFECTS OF CRIMINALISATION

2.1  The risk of violence

There is probably no health risk to sex workers more widely reported than the risk
arising from violence. Therk between this risk and laws that criminalise sex work is

discussed extensively in the literature, with a number of explanations putdorwa

2.1.1 Consequences of reporting violence in a criminalised environment

A regular claim is that sex workers asductant to report assaults for fear of themselves
being charged with prostitutierelated offences. In interviews conducted in Ireland
after a law was enacted prohibiting solicitation of prostitufonearly all those who
say that they would not go plice if attacked cite this risk as a reasdfurthermore,

it is suggested that clients and persons who pose as Hikntsvingly take advantage

8 Criminal Law (Sexual Offences) Act, 1993, s 7.

% AM O'Connor, ‘Women Working in Prostitution: Towards a Healthieutufe’ (1996)
<http://www.drugsandalcohol.ie/5616/1/208R3Women.pdf> accessed 29yJ2011, 18.

LIn its ordinary usage, the term ‘client’ refers to a person pays for goods or services. It may thus be
inappropriate in relation to a person who uses the pretence of seekingepail attack a sex worker
whom he has no intention of ying. However, this distinction is generally blurred ire titerature—
including in statistical measurements of the extent of violence against sex svgkkeexception is H
Kinnell, Violence and Sex Work in BritafiVillan, Cullompton2008), who notest&?2 that ‘most “client”
attacks are committed by men who only pretend to be clients until they haveuwraoine sex worker
into a position of vulnerability’. For the sake of convenience and due toattle df sufficient
disaggregating data, ‘client’ reluctantly used in this paper to describe both those who intend to pay and
those who do not.
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of their reluctance: ‘it has always been dangerous, but it has increaseds @lent
aware, the law has chged and are aware that the women don’t want to go to the

police.”®?

In Canada, where it is an offence to communicate in public for the purpose of
prostitution®® sex workers also cite the fear of losing custody of their children as a
reason not to reportsaaults’ General mistrust of police and the ‘criminal’ label are
also factors: ‘the majority of prostitutes do not report assaults against thenarfaf fe

not being taken seriously, of being judged or treated as crimitialse police are seen

as an adersary rather than an ally due to criminalizatidtiThe law is viewed by many

sex workers as conflating ‘victim’ with ‘criminal’ status in police eyess thakes them

doubt that police will protect theff.

It must be noted that even where prostitutisnlegal, many sex workers express
reluctance to report attacks, citing such factors as suspicion of the value of dding so,
fear of alerting police to their illegal drug uSeand fear of their occupation being
exposed® However, this reluctance is not necessarily limited to sex workers: a recent
survey in New Zealand finds that only 32% of gene@ulation assault victims

reported the offencE While removal of criminal penalties is clearly not sufficient in

°2 Female sex worker quoted in O’Connor (n 90) 12.

%3 Criminal Code, RSC 1985, ¢4 (Canadian Criminal Code) s 213(1)(c).

* House of Commons Canada Subcommittee on Solicitation Laws of the Standingt@enamiJustice
and Human Rights (Canadian Subcommittee), ‘The Challenge of Change: A Study of £aniadaal
Prostitution Laws’ (2006)
<http://lwww.parl.gc.ca/Content/HOC/committee/39 1 fiiegtorts/rp259993Akstrp06/ssirrpO&. pdf>
accessed 29 July 2011, 67.

*ibid 21.

*ibid 67.

9 Testimony of expert witnessesBedford v Canad2010 ONSC 4264 [125].

% prostitution Law Review Committee (PLR®eport of the Prostitution Law Review Committee on the
Operationof the Prostitution Reform Act 20@®inistry of Justice of New Zealand, Wellington 2008)
58.

% E Mossman and P Mayhewgy Informant Interviews: Review of the Prostitution Reform 2863
(Ministry of Justice of New Zealand, Wellington 20@m0.

10 A Arnot, ‘Legalisation of the Sex Industry in the State of Mietp Australia: The Impact of
Prostitution Law Reform on the Working and Private LivesWddmen in the Legal Victorian Sex
Industry’ (MA thesis, University of Melbourne 2002)-63; G Abel, L Fitzgeald and C BruntonThe
Impact of the Prostitution Reform Act on the Health and Safety Practices ofdBeerdVReport to the
Prostitution Law Review Committédniversity of Otago, Christchurch 2007) 120.

191 Ministry of Justice;The New Zealand Crime and Safety Survey: 2009 Main Findings Ripoistry

of Justice, Wellington 2010) 44. This figure is identita the percentage in another study of New
Zealand ‘private indoor’ sex workers who have reported an assaultlng although reporting rates
for the street and ‘managed indoor’ sectors are significantly loesat, Fitzgerald and Brunton (n 100)
120.
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itself to address this risk to health, criminalisation evidently createshefumotivation

to not report an attack.

2.1.2 Risks taken to avoid arrest

Violence may also result from actions taken by sex workers in order to avest. #&r
common example involves street workers moving from a location patrolled by police to
one where they are less likely to be deteeteften, an industrial or otherwise isolated
area. A substantial body of evidence demonstrates that enforcement of the
‘communication’ law in Canada has this dispersal effect, whicifitén followed by an
increase in violent crime against sex workers (although a causal link has not bee
definitively established)?® Even if the new area is not particularly isolated, a
heightened risk may exist due to less familiarity with their surrawsdior needing to

work later at night when detection is less lik&ly Displacement may also have the
effect of isolating sex workers from each other, thus preventing them sharing

information on dangerous client¥'

Acquisition of a regular clientele cae lan important safety mechanisfiThe logic of

this is simple: a sex worker who can earn sufficient income from trusted clidint®t

need to take chances with clients whose propensity for violence is unknown. A regular
clientele also reduces the risk of arr€8tdowever, displacement measures can put sex
workers at greater risk by altering their client b&¢eddditionally, a sex worker in an
unfamiliar location will have no experience of the local clients and mayegognise

the ‘dangerous’ ones.

102 Bedford (n 97) citing testimony of expert witness Dr John Lowman, Professor at the School of
Criminology at Simon Fraser University [130], HousfeCommons Special Committee on Pornography
and Prostitution, ‘Pornography and Prostitution in Canada: Vols 1 & 2’ (19&%diFReport) [145] and
the Department of Justice, ‘Street Prostitution: Assgs#ie Impact of the Law: Synthesis Report’
(1989)[151], [154]; Canadian Subcommittee (n 94) 62; Federal/Provincial Teafitdidrking Group on
Prostitution, ‘Report and Recommendations in Respect ofslatigin, Policy and Practices Concerning
Prostitution Related Activities’ (1998) <http://www.wel.ag/csis/reports/consult.doc> accessed 18
June 2011, 9, 59.

193 Central and Eastern European Harm Reduction Netv@ak,Work, HIV/AIDS, and Human Rights in
Central and Eastern Europe and Central A$@EEHRN, Vilnius 2005) 44.

194 canadian Subcommittee (n %B3-64.

195 ¢ Benoit and A Millar, ‘Dispelling Myths and UnderstandingaRiées: Working Conditions, Health
Status and Exiting Experiences of Sex Workers’ (2001)
<http://www.hawaii.edu/hivandaids/Working%20Conditions,%20Health% 208 0and%20EXxiting%
20Experience%200f%20Sex%20Workers.pdf> accessed 11 July 2011, 52.

196 A Lutnick, ‘Survey Says: Job Satisfaction?’ (2007) 3:1 Sprehdi7.

197 CEEHRN (n 103) 44.
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Theclient’s fear of arrest may also divert prostitution into isolated areas. Degcitite

effect of police crackdowns, a New England sex worker says: ‘We still gotta lerk.

not like that stops...you might do it in a more secluded place, like go intcatkeop
something. 'Causehe don’t want to get caughf® (emphasis added). This has
implications for the safety of sex workers under partial (de)criminalisation esgim
where only purchasing sex is illegal. A 2007 report by the Swedish National Board of
Hedth and Welfare cites a sex worker’s view

that there may be fear among clients that makes it harder to use safe meeting
places. Instead, the meeting places have become more out of the way, such as
wooded areas, isolated stairwells and office premises,endlients do not risk
discovery®

Some reports from Norway, which criminalised the purchase of sex in‘#b@gjcate

a similar effect: shortly after the law’s enactment, one sex worker statedhibegas
transactions used to take place near the bugy l@2sbour, now ‘the men drive us out of
town to find an empty space with no one in sidht'lt appears, however, that no
research has yet been carried out into the effects of the Norwegian law.

2.1.3 Criminalisation of safety measures

While sex work is often considered an inherently dangerous occup&tiex workers
can and do take precautions to enhance their safety. Criminal laws, however, may

hinder these efforts by rendering those very precautions illegal.

198 KM Blankenship and S Koester, ‘Criminal Law, Policing Ppland HIV Risk in Female Street Sex
Workers and Injection Drug Users’ (2002) 30 Journal of Law, Medicine and<£5d8, 550.

199 gocialstyrelsen (National Board of Health and Welfare of Swed@ostitution in Sweden 2007
(Socialstyrelsen 2008) 48.

19 General Civil Penal Code s 202a.

G Fouché, Sex Ban Puts Us at Greater RiskGuardian (London 27 May 2009)
<http://www.guardian.co.uk/society/2009/may/27/pitason-norway> accessed 18 June 2011.

12 ML Rekart, ‘SexWork Harm Reduction’ (2005) 366 The Lancet 2123. However, some sex workers
and reseahers dispute this, suggesting that most occupational risks could be eliminatedehy
operation within a proper legal framework: see for example R Teowhnere’s the Harm in Sex Work?’
(discussing presentation by Swedish sex worker actiwst Falkobsson at the International Harm
Reduction Association conference, Beirut, April 2011) <http://blog.sm@2011/04/wherethe-harm:
in-sexwork/> accessed 18 June 2011; T O’Doherty, ‘Criminalization andS@et Sex Work in
Canada’ (2011) 53 Canadian Journal of Criminology and Criminal Justice 217H@tp®@011) 218,
noting that offstreet workers comprise the large majority of sex workers, and thdahinde in her study
say they have never experienced violence; hence ‘it is apparent that maley grggage in prostitution
without experiencing violence. We can no longer simply assume that violence ribeaant part of
prostitution’; L Cusick, ‘Widening the Harm Reduction Agenda: FromgDusge to Sex Work’ (2006) 17
International Journal of Drug Policy 3, 6, ‘the harms thairdreduced by sex work depend on sex work
taking place in conditions of vulnerability’.
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2.1.3.1'Brothel-keeping’ laws

Brothel-keeping is prohibited in Englantf and Ireland™* under the common law
definition of ‘brothel’, which refers to a place used for prostitution by mioa@ bne
person-° Thus, a sex worker operating alone will not face a charge of bicatkeing,

but two or morewho work together may. Such charges have been brought in both
jurisdictions in recent years® and may serve to deter sex workers from taking the
safety precaution of working in pairs. Although there does not appear to be any research
into theactual deterent effects of this law, the British Home Office recognised in 2006
that it runs ‘counter to advice that women should not work alone in the interest of
safety’, and proposed to amend it to allow two or threeson brothelS!’ This proposal

has not been &ised.

Canadian law defines a brothel, or ‘bawtlyuse’, as any place ‘kept or occupied’ by
even one person for prostitutiolf, and renders bawdy houkeeping an indictable
offence!®® This criminalises most indoor sex work, which has been found in a mumbe
of studies to pose less risk of violence than st sex work:?° However, the actual

deterrent effect of this law is questionable, as at least 80% of prostituti@eniada is

113 Sexual Offences Act 1956 s 33(a).

11 Criminal Law (Sexual Offences) Act 2003 s 11.

15 Gorman v Standen, Palace Clarke v Stand@64] 1QB 294 (DC).

116 R v Finch(Luton Crown Court 29 April 2010) (acqunted),—, ‘Women Fined for BrotheKeeping’
Irish Times (Dublin June 2011)
<http.//www.|r|sht|mes.com/newspaperhreland/2011/0608/122429857l3t7‘6|> accessed 19 June 2011
(pled guilty).

17 Home Office, ‘A Coordinated Prostitution Strategy and a Summary of Resptm®aying the Price’
(Report) (2006)
<http://www.surreycc.gov.uk/sccwebsite/sccwspublications.nsf/f2d920e015d1183d802&Bl:HWb/ae
416f8239f800bc802572f3005561c5/$FILE/SSCBY%@3Rtution%20Strategy.pdf> accessed 29 July
2011.

118 Canadian Criminal Code (n 93) s 197(1).

ibid s 210(1).

120 T O'Doherty, ‘Off-Street Commercial Sex: An Exploratory Study’ (MA thesism@ Fraser
University 2007) (study of of§treet workers in Vancouver, British Columbia, Canada); L Plumridge and
G Abel, ‘A “Segmented” Sex Industry in New Zealand: Sexual and Personal S&fEgmale Sex
Workers’ (2001) 25 Australian and New Zealand Journal of Public HealthP /yett and D Warr,
‘Women at Risk in SeXVork: Strategies for Survival' (199985 Journal of Sociology83 (comparing
brothel and street sex workers in Victoria, Aus&alD Whittaker and G Hart, ‘Research Note: Managing
Risks: The Social Organisation of Indoor Sex Work’ (1996) 18 Sociologyeafith and lllness 399
(study of flatbased sex workers in London); BG Brents and K Hausbeck, ‘Violence and Legalized
Brothel Prostitution: Examining Safety, Risk and Prostitution Policy’ (2005)atirnal of Interpersonal
Violence 270, 293 (study of legal brothel workers in Nevada, USA)\djcicki and J Malala, ‘Condom
Use, Power and HIV/AIDS Risk: Se&/orkers Bargain for Survival in Hillorow/Joubert Park/Berea
Johannesburg’ (2001) 53 Social Science and Medicine 99, 106.
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said to take place indoot§: Furthermore, bawdiiouse prosecutions are rare, due to a
police practice of reactive enforcement triggered mainly by compf&nihe greater
danger of the law may be that it deters indoor workers from reporting assaults fofr fe
arrest, but the precise relationship between these two violerkcéad®rs does not

appear to have been studied.

The problem of criminal safety measures can arise even with legalised prostitution
since in such regimes sex work remains criminal to the extent that it breaches the
specifically sanctioned conditions. Inu€ensland, Australia, it is legal only when
practiced in licensed brothels or by sole operdttrSole operators were initially
prohibited from working in pairs or indeed with anyone other than a licensed security
guard —a provision that led a sex worke@ganisation to describe them as ‘sitting
ducks’*®* A 2004 review of the law’s operation found sole operators to be at heightened
risk of physical and sexual violen&€. Amending legislation has been introduced to
allow sole operators hire a driver or magstaker, but those persons may not be sex
workers themselves and may not work for any other sex wdfkefimitations that

may render the ‘reform’ financially unviable and therefore meaninglessatige’*’

In New South Wales, Australia, brothels amngrally allowed only in industrial or
commercial areas, a rule frequently ignored by- aretwo-person brothels for safety
reasons?® Two-person brothels are also required to obtain development consent,
through a public process which many prefer to alest they become targets of abuse

and violencé?®

121 canadian Subcommittee (n 94) 5. Some Canadian sex workers, however, rtddéhasgbey have
personally been deterred by the laBedford (n 97) [31], [36], [43]. Furthermore, not all indoor
prostitution is illegal; ‘outcalls’ to hotels or cliehtsomes will not, in general, breachet ‘bawdyhouse’
provision of the Code.

122 Canadian Subcommittee (n 94) 55.

123 prostitution Act 1999 (QId).

124 Crime and Misconduct CommissioRegulating Prostitution: An Evaluation of the Prosiiat Act
1999 (QId)(Crime and Misconduct Commission, Brislea2004) 11.

'*>ibid 68-70.

126 prostitution and Other Acts Amendment Act 2010 (Qld) s 16L0).

127 Respect Inc ‘Submission to the Crime and Misconduct Revitwhe Prostitution Act’ (2011)
<http://www.cmc.gld.gov.au/asp/index.asp?pgid=10911&cid=5575&id=&®tessed 15 July 2011, 8.
128 Brothels Task ForceReport of the Brothels Task For@@overnment of New South Wales 2001) 9
11. Brothel location in New South Wales is dealt with under planning rather thamadriav. It is,
however, included here as axaenple of the consequences of euegulation.

2%ipid 13.
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2.1.3.2'Living off the proceeds’ laws

In many jurisdictions, it is also an offence for a third person to live off the proceeds of
prostitution. The reasoning behind this law is clear: it is aimed atrmaiising those
who exploit and profit from others’ sexual services (commonly described as ‘pimps’).

However, the broad terms in which these laws are drafted often cast the net far wider.

In Canada, a sentence of ten years’ imprisonment is possiblezifay fwholly or in

part on the avails of’ another person’s prostitutifiThe courts have interpreted this to
apply to a security guard, a driver, or a person who answers the telephone to screen
clients’®* These, too, are potential safety mechanisms whacinat be legally utilised.

In testimony before a House of Commons Subcommittee, many sex workers stated that
they considered this law to put them at rigkalthough there is an absence of

documentary evidence on its actual effééts.

Furthermore, there maye undesirable consequences for sex workers even when this
law reaches its target. A report by a European Commidsiaed norgovernmental
organisation working with sex workers states that the use of a similar law to close down
hotels and apartments @ Paris red light district had a displacement effect similar to

that faced by street workers at times of crackd&tn.
2.1.3.3Interference with effective screening mechanisms
Criminal laws may also inhibit sex workers’ ability to ‘screen out’ potentially

dangerous clients. Canada’s ‘communication’ provision, wisitleavily enforced?is

widely criticised as pressurising sex workers to move into private locations qaiukly

130 canadian Criminal Code (n 93) s 212(1)()).

131 Bedford(n 97) [379].

132 Canadian Subcommittee (n 94) 58.

133 While actual prosecutions under this provision are rare, this appears doebéo a difficity
establishing evidence rather than selective enforcement (tivid Eiraser Report (n 102) 390, 418). It
has not been established to what extent, if any, the disincentivising eftbet lafv is countered by the
low prosecution rate.

134 European Nevork for HIV/STD Prevention in Prostitution (Europap/Tampep 4), ‘Pdlida Sex
Work and Health’ (1999) <http://www.who.int/hiv/topigst/sw_toolkit/policies_sw_health.pdf>
accessed 25 June 2011.

135 Accounting for more than 90% of reported prostitutietated offences: Testimony &oy Jones,
Director, Canadian Centre for Justice Statistic§anadian Subcommittee (n 94) 52.
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perhaps before they have had sufficient time to evaluate the €liensuch fators as

whether he appears to be drunk or unstable or has been reported by other sex workers as
a ‘bad date*® This may also be a factor in the recorded increase in crimes against sex
workers since enactment of this provisidh,although the same uncertainty about

causation applies.

Irish sex workers, discussing the solicitation f&similarly complain that they must
make more hasty decisions: ‘you used to look out for clients, now you’re looking out
for the police as well. You'll jump into the first ctirat stops. You can’t concentrate on

two things at once-*

Similar effects have been noted where only clients are criminalised. Thectieavbng’
provision in English la#*° is alleged to cause pressure on sex workers to get into
clients’ cars more quitk.*** In Sweden, it is reported that sex work now involves a
‘lightning decision’ in which stredbased workers simply get into the first car that stops

for them4?

These measures are promoted by supporters of the Swedish model on the premise that
they will reduce prostitution by reducing the essential ‘demand’ element. Howeiger, it
suggested to be mainly the reiolent clients that these measures deter; they are said to
have little effect on the dangerous on&sThis could be because people with violent

1% ibid 64; Bedford(n 97) [128].

137 As previously cited (n 102).

138 Criminal Law Act (n 89).

139 0’Connor (n 90) 18.

190 sexual Offenes Act 1985 s 1. ‘Kersrawling’ is defined therein as a man soliciting a woman from a
motor vehicle ‘persistently or in such manner or in such circumstancedeadiltely to cause annoyance
to the woman (or any of the women) solicited, or nuisancehgr gersons in the neighbourhood’.

11 United Kingdom Network of Sex Work Projects, ‘Response to “Paying thee™Pr{2004)
<http://www.uknswp.org/lUKNSWP_Paying_the_Price_response.pdf> adcé¥seJune 2011, 13; T
Sanders, ‘The Risks of Street ProstitutiBanters, Police and Protestors’ (2004) 41 Urban Studies 1703,
1713.

142 Ministry of Justice and the Police of Norway, ‘Purchasing Sexual SeniiteéSweden and the
Netherlands: Legal Regulation and Experiences’ (2004)
<http://www.regjeringen.no/upload/kildd/rap/2004/0034/ddd/pdfv/232216
purchasing_sexual_services_in_sweden_and_the_nederlands.pdf> accessgged@91) 13, 19; als®
Ostergren, ‘Sexworkers critique of Swedish Prostitution policy’ (2004)
<http://www.petraostergren.com/pages.aspx?r_id=40at6essed 19 June 2011.

143 J Eriksson, ‘What's Wrong with the Swedish Model?’ (2006) 2:1 Spread 40, Hester and N
Westmarland,Tackling Street Prostitution: Toward an Holistic Approa@Home Office Research,
Development and Statistics Directorate, Lon®004) 24Ministry of Justice and the Police of Norway
(n 142) 12-13; R Campbell and M Storr, ‘Challenging the Kerb Crawler Reitetinin Programme’
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tendencies are generally less fislerse than others? making the threat of arrest less
likely to influence their behaviour. A person who is willing to take chances héth t
serious penalties for bodily harm offences may also have little concern for the
possibility of arrest on a lesser prostitution charge. However, there issancabof
research into the personal and psychological qualities that distinguisits clidno

respond to deterrence strategies from those who do not.

Such measures, therefore,ayninadvertently put sex workers at greater risk by
decreasing the proportion of ‘safe’ clients relative to violent clientand thus
increasing the likelihood that any given client will turn out to be dangerous. This effect
has serious implications fohe¢ health and safety rights of sex workers under criminal

laws that aim to reduce demand by targeting clients.
2.1.3.4Interference with client negotiations

Another common safety measure is negotiating prices and services at the start of an
interaction wvith a client. Having ‘set prices’ is a common strategy by which sex workers
assert control over a potential transactibrHowever, fear of arrest under ‘soliciting’

or ‘communicating’ laws may lead them to omit this vital st&@nd allow the client to

namne the service he wants and the price he is willing to pay for it. Such circumstances
increase the likelihood of a client overstepping the sex worker’s comfort bounidaries,

and may result in violence if a dispute arises over price or seffces.

(2001) 67 Feminist Review 94, 102 citing S WilcotTke Lifeline Sexwork Project Report: Occupational
Health and Safety Issues and Drug Using Patterns of Current Sexworker: SungiygBiLifeline,
Manchester 1998); W McElroy, ‘Prostitutes, Feministsl #ile Economic Associates of Whores' in J
Elias, Prostitution: On Whores, Hustlers and Jo{RsometheusNew York 1998) 338.

144 A Mawson, Reinterpreting Physical Violence: Outcome of Intense Sétimm-seeking Behavior’
(1999) 6 Academic Emergency Medicine 863.

195G Cox and T Whitakerug Use, Sex Work and the Risk Environment in Dublational Advisory
Committee on Drugs, Dublin 200927.

146 Arnot (n 100) 61; Canadian Subcommittee (n 94) 65.

17 utnick (n 106) 45.

18 J Lowman, ‘Violence and the Outlaw Status of (Street) Prostitution in Cana@0)(B Violence
Against Women 987, 19; O’'Doherty 2011 (n 112) 227.
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2.1.4 Diminished independence

Contrary to the intention of ‘living on the avails’ laws, criminalisation provisivay
actuallyincreasesex workers’ reliance on pimps. This could be becausgssakction

is made more difficult?® ‘bail and protection money’ is eeded"™® direct contact
between buyers and sellers is inhibiteor someone is needed to look out for
police % This effect is also noted in Sweden, where it is claimed that

prostitutes’ dependence on pimps has increased because street prostitutes cannot
work as openly as before. The police informed us that it is more difficult to
investigate cases of pimping and Trafficking in Human beings because
prostitution does not take place so openly on the streets anythore.

In relation to indoor prostitution, tteame report states:

Someone is needed in the background to arrange transport and new flats so that
the women'’s activity is more difficult to discover and so that it will not attract
the attention of the police?

Official reports also acknowledge claitat the number of pimps has increased, which
some attribute to the greater difficulty of contact between sex worker ang'gliand
that ‘clients no longer provide tipffs about pimps, for fear of being arrested

themselves®®®

These anecdotal reports dot necessarily indicate an increase in violence against sex
workers at the hands of pimps. The piprpstitute relationship is not inevitably a
violent one™’ However, the use of ‘dependence’ terminology by those who have
observed this alleged effect atigly suggests a potential for abuse and exploitation.

Further research in this area is clearly warranted.

149 Federal/Provincial Territorial Working Group on Prostitution (n 102)46Brannigan, ‘Victimization
of Prostitutesn Calgary and Winnipeg’ (Reportl994) Department of Justice of Canada TR1996,
iX.
1%0M Keogh and J Harringtorgurvivor: Memas of a ProstitutgMaverick House, Ashbourne 2003) 166
cites this as the reason that ‘pimps came back in droves'th& introduction of the soliciting law (n 89).
131 gocialstyrelsen (n 109) 448.
152 CEEHRN (n 103) 37.
iiMinistry of Justice and the Police of Norway (n 182 (capitalisation as in original).

ibid 53.
135 gocialstyrelsen (n 109) 448.
136 Ministry of Justice and the Police of Norway (n 149)
157« according to official crime statistics, serious vinl@ssaults and homicides against prostitutes are
more frequently perpetrated by customers than pimps. i€eptastitutes, particularly in British
Columbia, endorsed the view of customers as the major source of dandampted that pimps often
serve as protectors.’ Federal/Provincial Teri#l Working Group on Prostitution (n 102)-438.
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2.1.5 State violence

Perhaps the clearest and most alarming link between criminalisation andeisd¢hat

sex workers are often victimisda/ the police themselvess a consequence of their

illicit status. High rates of police violence against sex workers have been reported in
many countries where prostitution is unlawftil.Often, this takes the form of police
demanding sexual favours in exchange for avoiding arrest or detétititiis abuse of

the state’s coercive powers clearly infringes the victims’ right to security of person
under almost any definitior as well as the autonomy component of their right to
sexual health. State violence can also occur when police use excessive force against sex
workers during ‘crackdowns’ on prostitutidf’. Sex workers who generally refrain

from reporting attacks due to fear of arrest can hardly be expected to poingtreat

attackers in police uniform.

Swch violence may have longeerm effects on sex workers’ health. A recent study
from British Columbia, Canada finds a significant correlation between assauiiibyg
and subsequent gendeaised violence, which may be explained by a reluctance to

18 \WHO Department of Gender, Women and Health, Global Coalition on Women and AMib®nte
against Sex Workers and HIV  Prevention: Information Sheet’ (January 2005)
<http://www.who.int/entity/gender/doclamts/sexworkers.pdf> accessed 18 June 2011 citing Sangram,
Point of View and VAMP ‘Turning a Blind Eye’ (2002) 1(3) Of Vesisy Vamps, Whores and Women:
Challenging Preconceived Notions of Prostitution and Sex Work’ (study afriredix workers showing
tha 70% have sustained beatings at the hands of police); J Thural and A Murphy, ¢8exrsd\and
Police in New York City’ (2005) 8 Research for Sex Work 16 (14%); CEEHRBIO0@) 22 (18% of
Moscow sex workers have been raped by police), 43 (Novgorod, R2%%6a brutality; Georgia, 26%,
sexual or physical violence; Lithuania, 66%, physical violence); 8VifA22) 21 (Kyrgyzstan, 89.5% of
the 19 sex workers interviewed allege sexual assault by polibmhe previous year).

%9 CEEHRN (n 103) 22, 43; J Bindman, ‘Redefining Prostitution as Sex Work on theahiteal
Agenda’ (1997) <http://www.walnet.org/csis/papers/redefining.htrakbeessed 18 June 2011; NJ
Almodovar, ‘The Consequences of Arbitrary and Selective Enforcement oftiiostiLaws’ 2010 8
WagaduJournal of Transnational Women’s and Gender Studies 241, 251; T Rhodes andRdtiees
Violence and Sexual Risk among Female and Transvestite Sex Workers iex Qerblitative Study’
(2008) 337 British Medical Journal 811; African Sex Worker AlliagE8WA), “I Expect to be Abused
and | Have Fear”: Sex Workers’ Experiences of Human Rights ViolatiodsBarriers to Accessing
Healthcare in Four African Countries’ (2011)
<http://www.plri.org/sites/plri.org/files/ASWA_RepbHR_Violations_and_HealthcarBarriers_14 Ap
ril_2011.pdf> accessed 29 July 2011, 17, 33, 50; P Saunders, ‘Capitshfant: DC Activists Fight
Prostitution Free Zones’ (2009) 5(1) Spread 34, 36.

180 K sShannon and others, ‘Prevalence and Structural Correlates of Geneer \Baknce among a
Prospective Cohort of Female Sex Worker2009) 339 British Medical Journal b2939
<http://www.ncbi.nlm.nih.gov/pmc/articles/PMC27252¥1accessed18 June 2011; Human Rights
Watch,Off the Streets: Arbitrary Detention and Other Abuses Against $exevs in CambodigHuman
Rights Watch, New York 2010) 25, 3.
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access police services after such an event, even where needed fo’5afets/short of
violence may also pose a threat: in a study from Central and Eastern Europe,ritforma
in all 27 countries identify police harassment as ‘one of the most significantsfacto

contributing to sex workers’ vulnerability to violence and health ri¥ks'.

2.2 Sexuallytransmitted infections

Sex workers engage for a living in an activity by which disease, including HNSAID
can be transmitted. It might therefore be thought thatiedhy-transmitted infection
(STI) is merely an occupational hazard, irrespective of the legal status of piastitu
However, a significant body of evidence supports the proposition that the illegality of
sex work ‘may itself be an HIV risk factot®? with similar implications for other STIs.

This evidence will now be presented.

2.2.1 Violence and STls

The heightened risk of violence for illegal sex workers may make them more
susceptible to infection: violence against sex workers is associated witlcraased
likelihood of HIV and STI acquisitioh®® This is unsurprising, as rape rarely takes place

with a condom® and can cause injuries that facilitate STI and HIV transmis§fon.

181 Shannon and others (n 160) 5. The study was conducted on 23dsimggdemale sex workers on the
streets of Vancouver.

162CEEHRN (n 103) 41.

183 Blankenship and Koester (n 108) 549.

184 Shannorand others (n 160) 1.

%N van Beelen and A Rakhmetova, ‘Addressing violence against sex work@ts) (22 Research for
Sex Work 1, 1; ASWA (n 159) 38.

16 TSH Beattie and others, ‘Violence against Female Sex Workers in Karnattka South India:
Impact o1 Health, and Reductions in Violence Following an Intervention Program’ (2010)oMeBi
Central Public Health 476; E Pisaiithe Wisdom of Whores: Bureaucrats, Brothels and the Business of
AIDS(Granta, London 2008) 129.
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2.2.2 Obstacles to accessing health services

Outreach to persons in higlsk categories is regarded as an essential element of HIV
prevention®” and is also important in addressing other aspects of sex workers’ health.
However, sex workers can be difficult to reach where their status is illegal:

Police harassment is clearly a greater threat to sex workers in Belarus, a
situation that greatly impeded HIV/STI prevention and care efforts among them
and thus limits their right to health. Respondents from Belarus noted that due to
the illegal status of commercial sex work and policckdowns, this group is
extremely difficult to reach with prevention messages and con§ms.

The Joint United Nations Programme on HIV/AIDS (UNAIDS) states that where sex
work is illegal and punishable, the secrecy with which it takes place makes HIV an
STI prevention and treatment programmes ‘nearly impossible to impletfirit’.
describes criminalisation as creating a risk of alienating sex workers from tiheeserv
available and deterring them from seeking information and education on safé? sex.
Criminalisation also leaves sex workers vulnerable to blackmail, which may be used

against them when seeking treatm¥nt.

In Canada, social workers describe the ‘communication’ provision as making it harder
to reach stredevel sex workers to offer them condsrand other health servicesor
indeed to warn them about violent cliehté.Police may also seize the opportunity

presented by sex workéargeted health services to make arréStsin other

67\WHO, Priority Interventions:HIV/AIDS Prevention, Treatment and Care in the Health Sé2f8edn

World Health Organization, Geneva 2040)

188 CEEHRN (n 103) 36, and see also 14.

189 UNAIDS, ‘Sex Work and HIV/AIDS: UNAIDS Technical Update’ (2002)

1<7gt'[p://data.unaids.org/publica'[ionsllFp’DbOZ/jc?OSsexworktu_en.pdf> accessed 25 June 2011, 8.
ibid 8.

L ASWA (n 159) 52.

172 Canadian Subcommittee (n 94) 64.

73| Wolffers and N van Beelen, ‘Public Health and the Human Rights of Sex V¥b(Re03) 361 The

Lancet 1981, 1981; M Ditmore, ‘Repdrom the USA: Do Prohibitory Laws Promote Risk?’ (2001) 4

Research for Sex Work 13, 13.
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jurisdictions, outreach groups are reportedly threatened by police with ¢f@sore
charges of ‘controlling prostitutiort”>

Peer outreach in which members of the target community deliver information and
advice —is particularly important with marginalised groups. Peers are oftenaseen
more credible and trustworttiian outsiders’® A peer outreach programme introduced

in Sonagachi, Calcutta led to an increase in the proportion of sex workers who ‘often’ or
‘always’ use condoms from 2.7% in 1992 to 90.5% in 1998Vhere antiprostitution
operations include the use ioformants, however, this can compromise peer outreach

programmes by undermining sex workers’ trust in each dffier.

Outreach can also be hindered under legalisation regimes where funding is provided
only for services aimed at the legal industry. Thisoisnd to be the case in a recent
Australian study, which shows that nearly all brothels were reached by healtleservic
in decriminalised New South Wales, while in heavigulated Victoria funding was

available only for the minority of brothels operating under licérite.

2.2.3 Deterrents to condom use

The prophylactic sheath, or condom, is recognised by the WHO as having ‘an 80% or
greater protective effect against the sexual transmission of HIV and other8Tiss.
therefore an essential tool for peoting the sexual health of men and women in

prostitution. Criminal laws may, however, create barriers or disincentvegir use.

1" E Maron and B Ramakant, ‘HIV, Saorkers and Injecting Drug Users: Developing a Rigased
Approach in Central Asia and Eastern Europe’ (2011)
<http://www.aidspowl.org/atomicDocuments/AIDSPortalDocuments/201106141 1-4H1%6%20sex
workers%20and%?20injecting%20drug%?20users%20developing%20a%20rights
based%20approach%20in%20Central%20Asia%20and%20Eastern%20Europe.méfssedc 8 July
2011, 2.

S UKNSWP (n 141) 71.

176 UN Office on Drugs and Crim&ubstance Abuse Treatment and Care for Women: Case Studies and
Lessons LearneUnited Nations, New York 2004) 41.

Y7 C Jenkins, ‘Female Sex Worker HIV Prevention Projects: Lessons LfeamtPapua New Guinea,
India and Bangladé&s (2000) UNAIDS/00.45E, 81.

178 Blankenship and Koester (n 108) 552.

179 C Harcourt and others, ‘The Decriminalisation of Proitituis Associated with Better Coverage of
Health Promotion Programs for Sex Workers’ (2010) 34 Australian and Newndedbural of Public
Health 482, 4886.

180 WHO, ‘Condoms for HIV Prevention’ (undated) <http://wwwho.int/hiv/topics/condoms/en/>
accessed 25 July 2011.
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2.2.3.1Condoms as evidence of prostitution

The practice of treating condom possession as evidence of prostituticarsappéhe
literature with alarming frequency. In Washington DC, carrying multiple condoms is a
ground for being declared a suspected sex worker and expelled (under threat of arrest)
from ad hoc ‘prostitutionfree zones®® In New York!®* Britain’®® and South
Australid® condoms are treated as evidence of illegal activities. In Finland, which
denies the right of entry to foreign national suspected sex wdfkensige amounts of
condoms’ is one way that this status is determifiédEven in Sweden, where sex
workers themselves cannot be prosecuted, police seeking to avert prostitution or arrest
clients ‘look for condoms as evidence of sex. This gives sex workers a stoengjve

not to carry condomé&®’ (emphasis in original).

2.2.3.2Barriers to condom negotiation

Many researchers have also looked at the relationship between criminality and sex
workers’ capacity to refuse unsafe sex. Where sex work itself is illegal, the vgorker’
bargaining power over a client reluctant to use condoms may be redtit#gAIDS
recoquises this in its most recent Guidance Note on HIV and Sex Work, stating:

Where sex workers are able to assert control over their working environments
and insist on safer sex, evidence indicates that HIV risk and vulnerability can be
sharply reduced®®

Criminal measures targeting clients may also lead to an increase in sex workers’

willingness to engage in unsafe sex. This is attributed to a decrease in client, with

8L A Forbes, ‘Sex Work, Criminalization and HIV: Lessons from Advocacyaris(2010) 22BETA,
the Bulletin ofExperimental Treatments for AIDS 20,-28.

82ihid 27. A bill to prohibit this practice is preggnunder consideration by the state legislature.

18 UKNSWP (n 141) 71.

18 | Banach and S Metzanrath, ‘Principles for Model Sex Industry Legislati@900)
<http://www.bayswan.org/Resources_For_Prost_Law/Model_Prost_Laws/model
principles_swdecrim.pdf> accessed 29 June 2011, 21.

18 Aliens Act (301/2004) s 148.

18 M Jyrkinen, ‘The Organisation of Policy Meets the Commercialisation a&f Sobal Linkages,
Policies,technologies’ (DPhil thesis, Swedish School of Economics and Busirsmidtration 2005)
19596. What constitutes ‘huge’ is not explained.

1873 Eriksson, ‘The “Swedish model”: Arguments, Consequences: PreseritatGreen Ladies’ Lunch,
Prostitution in Erope - Berlin’ (2005) <http://lwww.glow
boell.de/media/de/txt_rubrik_2/160305LLVortrag_Eriksson.pdf> acdes3elune 2011 [5].

188 Blankenship and Koester (n 108) 520.

189 UNAIDS Guidance Note (n 20), 4.
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consequent loss of income (which makes requests for unsafe sex more difficult to
refuse}®® and increased competition among workefsHealth authorities in one
Swedish city express ‘a fear of a dramatic development in a negative directioe for th
health of the prostitutes and the spread of venereal diseases’ since the enactment of the

sex purchase baf?

It is unclear whether these fears have been realised, as the Swedish goveasment
established a proper surveillance system for sex workers and ‘no clear overall
understanding exists’ of their rigkking!®® A recent report includes the afaing
statistic that only 18.5% of sex workers used a condom with their most recent client
and thatnonein the under24 age group had. The sample is small and comprises mostly
male substance abusér$and so cannot be assumed to be representative of Swedi
sex workers generally. It is further noted that none in this sample tested epésitiv

HIV. % Nonetheless, the low rate of condom usage is clearly a cause for concern and

for further study.
2.2.3.3Political opposition to condom distribution

Efforts o promote condom use by sex workers and their clients may meet resistance on
the basis that they encourage illegal commercial sex. In a parallel with the cona®ve
over needle exchange programmes for injecting drug users, distribution of condoms to

sexworkers are opposed in Sweden on the basis that it is incompatible with a ‘zero

19 Eriksson (n 187) [5]Ministry of Justice and thBolice of Norway (n 142)2 citing Socialstyrelsen,
Kannedomom Prostitution 2003National Board of Health and Welfare, Stockh@004); Ostergren (n
142); Blankenship and Koester (n 108) 550; Campbell and Storr citing Wilcock jn6B431; S
Stuteville and A Stonehill, ‘Sex in the City of Joy: White House Moralitiireatens Kolkata's Sex
Workers’ (2006) 2:2 Spread 37, 40.

91 Ministry of Justice and the Police of Norway (n 143) G Betteridge Sex, Work, Rights: Reforming
Canadian Criminal Laws on Prostition (Canadian HIV/AIDS Legal Network, Toronto 2005) 42;
UKNSWP (n 141) 13.

192 Ministry of Justice and the Police of Norway (n 14R)ng Polismyndigheten i Skdne ‘Rappertag
(1998:408) Ont-o6rbud Mot Kdp av Sexuella Tjanster’ (2001) ALM 42044/99.

193 Government of Sweden (n 18) 65.

19 Government of Sweden (n 18) 107. The survey involves 20 male and seven femalekses, \0b
whom only five—four men and one women, all in the-24 age group- used a condom with their most
recent client. This is sigficantly lower than the figures reported by most of the 86 other cosirbré
answered this question in their 2010 reports: UNAIDS, ‘Global Report: UNABSort on the Global
AIDS Epidemic 2010’ (2010) UNAIDS/10.11E (UNAIDS 2010) 348. However, grdacaution must be
taken in drawing comparisons, as methodology is not consistens acuastries.

19 Government of Sweden (n 18) 26.
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tolerance’ approach to prostitutid?f. Prohibitory laws are also implicated in the
cancellation of clientargeted HIV prevention measur€$. These attitudes might
explain the dw rate of condom usage cited in the paragraph above, although no impact
assessments could be found.

2.2.4 Displacement into riskier work environments

An Ecuadorean stud$? finds enforcement of prohibitory laws against indoor
prostitution to increase STates by shifting sex workers onto the street, where clients
are more likely to demand unprotected sex. By the same token, however, enforcement
against street prostitution shifts sex workers into the less risky brothelgingsula

significant reductin in STI transmission.

The latter is the only positive health outcome of criminal enforcement to appe®r in a

of the research, and it will need to be replicated in other countries before conclusions
can be drawn as to its general applicability. Notably, however, the study addregses onl
STI transmission, and not the relationship between law enforcement and other negative
health outcomes. If, for example, enforcement in the street sector reduces th&eSTI r
but increases the risk of violence, then dtsdpased approach would suggest that STI

reduction should be pursued in a different manner.

19 Riksforbundet for Gomosexuellas, Bisexuellas och TranspersonerghRtti (Swedish Federation
for Leshian, Gay, Bisexal and Transgender Rights) (RFSL), ‘Forbud mot kdép av sexuell tjanst. En
utvardering 1992008, SOou 2010:49. (2010)
<http://app.rfsl.se/apa/19/public_files/ry 101025 kop_av_sexuellt.gaifis accessed 4 July 2011, 8.

97 ibid 2. These claims mirror reportom across the developing world that HIV prevention measures
have been hampered by the US policy of denying aid to any organisation workingxmtlorkers that
does not sign up to an ‘afgrostitution pledge’. It is claimed that agencies have had to stop offering
condoms and education classes (including sexual health and peer educationg hewiers the
regulations they may do this only if they set up fully separate facilivagch they do not have the
resources to do. In a survey of staff at agencies in receipt of these fooe than 60% admit to self
censorship due to the pledge. A diopprogramme for sex workers in Bangladesh which had been
recognised as a UNAIDS ‘best practices’ model lost most of its ceffteesta funder signed the plgd.

See Forbes (n 181) Z5%. In July 2011 a US court ruled this requirement an unconstitutional violation of
the recipients’ freedom of speech rights, although this judgment is apelioabl to USregistered
organisations:Alliance for Open Society Intgational v US Agency for International Development
Docket No 08491 7cv (Court of Appeals for the Second Circuit).

The US government had previously been accused of interfering with ptfiolicled research
into HIV prevention among sex workers on theuwyds that it ran counter to the George W Bush
administration’s anttrafficking policies: J Kaiser, ‘Studies of Gay Men, Ritotes Come under
Scrutiny’ (2003) 300 Science 403.

1% p Gertler and M Shah, ‘Sex Work and Infection: What's LawoErgment Got t®o With 1t?’ (2009)
Unpublished manuscript <http://scid.stanford.edu¢sy#iles/shared/Gertler_Shahk13-09.pdf>
accessed 23 July 2011.
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2.2.5 Compulsory HIV/STI prevention measures under legalisation

Even where commercial sex is legal, sex workers may be penalised for failing to adhere
to certainmeasures aimed at preventing transmission. The two most common are

mandatory condom usage and mandatory screening requirements.
2.2.5.1Mandatory condom use

A number of jurisdictions that permit sex work require the use of condoms. In Nevada,
USA, brothel workers must ‘require each patron to wear and use a latex prophilactic
any sexual activity®® In Queensland, Australia, it is an offence to offer paid sex
without a condom, and brothel owners must take ‘reasonable steps’ to encourage their

use?®® A mardatory condom law also applies in New ZealaMd.

Sex worker organisations often oppose these laws. In Queensland, where only a portion
of the industry is legalised, it is argued that the law may penalise illegal workers, w
might have been difficult for health services to reach or who may have had information
and condoms withheld from thef?f Police are alleged to seek to ‘entrap’ sex workers

by offering extra money for unprotected $éXIn New Zealand, fears were initially
expressed that sex workers cobld targeted under the law in disputes with clients,

whose word might be deemed more credifife.

It is also argued that sex workers do not need a law to tell them they should look afte
their sexual health. There may be truth to that in many jurisdictiona/ictoria,
Australia, the increase in condom use that followed legalisation is widely élie\be

due primarily to the spread of HIV/AIDS, as this increase occurred in both legal and

199 Nevada Administrative Code @#1A.805.

20 prostitution Act 1999 (as amended), s 77(a).

291 prostitution Reform Act 208, ss 9.

292 Crime and Misconduct Commission (n 124) 67.

203 Respect Inc (n 127) 6; Scarlet Alliance, ‘Submission to thex€rnd Misconduct Review of the

Prostitution Act’ (2011)
<http://www.cmc.gld.gov.au/data/portal/00000005/content/220150013044863BDF> accessed 20
July 2011.

204 Abel (n 10) 49.
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illegal sector€® Condom use is also high in other Australian statbere prostitution

is mostly illegal*®®

Others, however, point to the law’s persuasive influenceliemts as its important
element. A study of New Zealand sex workers finds that 62.5% have cited the law in
order to deter clients who request sex withewaondont®’ The ability to ‘point to the
legislation’ is seen as particularly important for younger and less expediesex

workers, who might be less confident in their client negotiatiths.

It is difficult to justify entrapment measures, particulasligere sex workers’ HIV/STI

rate is low and the threat posed to public health is negligible. Howevemat dear

that mandatory condom laws have any other negative consequences, and some benefits
are suggested. It is possible that a more narrtadgred law— or a prohibition on
entrapment -eould protect sex workers from undue client pressure without putting them

at risk of unjust arrest. However, further study in this area is needed.
2.2.5.2Mandatory HIV/STI screening

Many countries also requirgex workers to be screened or tested for HIV/AIDS, and

often for other infections. This is problematic for a number of reasons.

First, compulsory testing can generate negative perceptions of the public beatibss
on the part of sex workef&® This isparticularly the case where they have been brought

to clinics by the police, and may lead them to avoid public health services efffirely.

Mandatory testing may also reduce clients’ incentive to use condoms, by inducing a

belief that the sex worker mube ‘clean’ if he or she is allowed to wofk. This

295 Arnot (n 100) 59.

2%ibid 104.

297 Abel, Fitzgerald and Brunton (n 100) 124.

2% Mossman and Mayhew (n 99)-33.

299 CEEHRN (n 103) 44.

*1%ipid 47-49.

2L UKNSWP (n 141) 72; P Kelly, ‘Zona Galactica: A Look Insidexite’s StateRun Brothel’ (2008)
4:2 Spread 44, 46. This is an unsafe assumption even immediately after a testaligtsensmitted
HIV can be passed on even before it would show up in the reBidéni (n 166) 133.
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sometimes leads clientswhose concern may be only for their own infection rdo

pressurise sex workers to forego the condtfim.

Mandatory screening requirements may also deter sex workers from registehose
jurisdictions where registration is required to avail of the benefits of legalisation. It is
believed, for example, that this is the main reason for the very low registratoim ra

Greece’™®

In fact, the perception of sex workers as a ‘highk’ group for HIV/AIDS and STI is
often belied by statistics showing very low prevalence rates (particulartyofedrug

injecting sex workers) in Britaifit* Australia?'® New Zealand*® Central and Eastern

Europe?'’ and even in some countries in the depilg world?'® This is often also the
case where prostitution is illegal, suggesting that the risks of criminalisatitined
earlier can be countered through alternate hgmtimoting measures. Low prevalence
rates also suggest that sex workers posevepldblic health risk, thus undermining the

justification for intrusive mandatory measures.

Where the HIV/STI prevalence rate is higher, the logic of mandatory testing reeght s
clearer. Yet makto-female transmission is significantly more efficient rthaice
versa?'® Arguably, then, it would make more sense to require screening of men who
buy sex than women who sell it. Yet no registration or screening system fds clien

appears to exist in any jurisdiction an indication of how ‘legalisation’ is often

12| egal Assistance CentrhoseBody Is 1t?": Commercial Sex Work and the Law in Nam{biggal
Assistance Centre, Windhoek 2002) 217.

213 Crime and Misconduct Commission (n 124) 31.

214p Boynton and L Cusick, ‘Sex Workers to Pay the Price’ (2888)British Medical Journal 190, 191.
215 Commonwealth of Australia Department of Health and Ageihgtional HIV/AIDS Strategy:
Revitalising Australia’s Response 26P808 (Commonwealth of Australia, Canberra 2005) 4;
Commonwealth of Australia Department of Health and AgeiNgtional Sexually Tramsissible
Infections Strategy 2008008(Commonwealth of Australia, Canberra 2005) 28.

2°p RC (n 98) 50.

27 KL Dehne, ‘The HIV Epidemic in Central and Eastern Europe: Update999)l
<http://www.who.int/hiv/strategic/en/e_eur99.pdf> accessed 252uhE, 9.

218 UNAIDS 2010 (n 194)193, 200, 207. The rates for transgender workers may be significagttlgr hi
than the average, although research in this area is limited. See M FriéBpidamic of Neglect: Trans
Women Sex Workers and HIV’ (2006) 2:1 Spread 22.

219 NS Padian and others, ‘Heterosexual Transmission of Human Immunodeficignsy(MIV) in
Northern California: Results from a Tgear Study’ (1997) 146 American Journal of Epidemiology 350.
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constructed with a view toward protecting the public from sex workers, ratethb

perhaps more logical revers@.

Finally, there is little evidence that the spread of HIV is actuallyagad by mandatory
testing. Such policies yield little benefit return for their significant codt* They do,
however, divert funds that could be put to better use in preventive me&Sutes.
therefore unsurprising that UNAIDS flatly declares that there is ‘no public health
justification’ for mandatory HIV testin@f sex workers$?® Voluntary testing is also
endorsed by the WH® and the UN Special Rapporteur on the Right to H&4Tth.

2.3 Mental ill -health

A number of factors may contribute to mentahédalth among sex workers. These can
include experiences befor@y and outside prostitution; adverse interactions with the
law; feelings about their involvement in the sex industry; genuine occupatiomatisaz
and risks posed or heightened by the illegal status of their work. It is often diféicul
separate thedactors, and many studies on the subject fail to eveffiiyevertheless,

there are a number of ways in which criminalisation appears to play some role.

220 The perception of sex workers as vectors of disease has tEktoysstify both criminalisation and
legalisation of prostitution. See Brents and Hausbeck (n 120Y278 Day and H Ward, ‘Sex Workers
and the Control of Sexually Transmitted Disease’ (1997) 78t@&in Med 161, 161.

21 Day and Ward (n 220) 164; WK afiner, ‘Legal Issues in HIV/AIDS Prevention and Treatmerthén
Russion Federation’ (2001)
<http://dcc2.bumc.bu.edu/RussianLegalHealthReform/ProjectDocumer@8/ill®4. Analysis.pdf>
accessed 7 July 2011 (spelling as in original).

222 Mariner (n 221).

22 UNAIDS, ‘International Guidelines on HIV/AIDS and Human Rights: 2006 Congelii¥ersion’
(2006) HR/PUB/06/9 (UNAIDS 2006), 96.

222\WHO (Resolution of the World Health Assembly) ‘Global Strategy for tledhtion and Control of
AIDS’ (14 May 1992) 45.35:there is no public health rationale for any measures that limit the rights of
the individual, notably measures establishing mandatory screening’

22 UNCHR ‘Report of the Special Rapporteur on the Right of Everyone to the Enjogiridet Highest
AttainableStandard of Physical and Mental Health’ (2010) UN Doc A/HRCAUINCHR 2010) [39].

220 For example, one widelgited study finds that 68% of sex workers exhibit signs of-Praimatic
Stress Disorder (PTSD). However, the study also reveals very higls lei childhood trauma and
‘current or past homelessness’, and fails to consider thebpmssintribution of these factors to the PTSD
levels recorded. M Farley and others, ‘Prostitution and Traffickinljimne Countries: An Update on
Violence and Postttanatic Stress Disorder’ (2004) 2 Journal of Trauma PracBice 3
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2.3.1 lll -health effects from other adverse consequences of criminalisation

The adverse consequences described elsewhere in this Chapter may havenknock
effects for sex workers’ mental health. For example, a clear association has lmekn fou
between violence against sex workers and mentdle#lth??’ The ongoing risk of
exposure to HIV/STI may alsthave adverse consequences for mental hé&lth.
Logically, therefore, it is likely that any law that increases the risk of violence o
infection will also increase the risk of mentathkalth. By the same token, a link has
been found between violence and an increase in risky behaviour, STI and reduced

access to health services, possibly as a result of mental health effects of Vitlence.

Poor working conditions, which may be associated with a lack of employment rights,
can also have adverse mental healthpaots. A Canadian study which finds
significantly higher rates of depression among sex workers notes that many
interviewees ‘associated their psychological state of health with the workiniifioas

they experienced in the sex industfyf.

2.3.2 Stigmatisation

The perception of selling sex as a deviant behaviour creates a powerful stigma against
sex workers. Goffman defines stigma as ‘an undesired differerfttéasa person, by

which the person is ‘reduced in our minds from a whole and usual persdaiited,
discounted one?* It is described as the single biggest issue facing sex worlarsn

those who operate legalf§®

The Canadian study cited above finds a clear link between criminalisation,

stigmatisation and mental-ilealth. It states that

227\ Rossler and others, ‘The Mental Health of Female Sex Workers’ (2@R0P)1ActaPsychiatrica

Scandinavica 143.

228 Brents and Hausbeck (n 120) 293.

229 Beattie (n 166).

230Benoit and Millar (n105) 6869.

22; E Goffman,Stigma: Notes on the Management of Spoiled Idefftitychstone, New York 1986) 5.
ibid 15.

23 3 Pickering, JM Maher and A Gerard, ‘Working in Victorian Brothels: Adependent Report

Commissioned by Consumer Affairs Victoria into the VictoriaBrothel Sector’ (2009)

<http://www.consumer.vic.gov.au/CA256902000FE154/Lookup/CAV_Publicategorts_and_Guidel

ines_2/%$file/CAV_Monash_Report_Brothels.pdf> accessed 29 July 2011, 17.
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a large part of their relatively poor mental health had to do with the negative

manner in which the sex trade is depicted in our society. The illegalities of the
sex trade and its dishonourable public reputation tended to negatively affect how
workers feehbout themselves and what they did for a livitfy.

Stigmatisation’s adverse effects may not be limited to mental health. It is ateolit
violence against sex workers, by suggesting their lives are less valuable and that they
are appropriate targets fabuse®*® ‘Anti-prostitution’ rhetoric by media, politicians

and community activists may lead to an increase in violent or harassing behaviour
against sex workerS? It may also encourage a view on the part of police that attacks
on sex workers do not merit investigation, as they ‘cannot be fdpediare otherwise

not worth protecting. Sex workers themselves may then come to accept the view that
violence is ‘just part of the jol5*® This too mirrors Goffman, who writes that when the
stigmatised person is denied respect by others, ‘he echoes this denial by finding that

some of his own attributes warrantat®

Reluctance to report violent attacks is an obvious consequence of this denial. It can also
‘lead to a sense of hopelessness and reduce their desire to take care of themselves,
including protecting against HIV¥*® Judgmental attitudes on the part of health care
providers can create a barrier to access to health care services, which may lead sex
workers to withhold important lifestyle information from theedtth care provider, or

simply not returrf**

In her study of sex workers in Victoria, Arnot notes stigmatisation to be an ongoing
problem even among the majority who believe they have benefited from the legalised
regime. She points out that destigmatisation was never one of legalisation’s @ms

the contrary, the government took pains to emphasisemdsal opposition to

234 Benoit and Millar (n 105) 70.

2% Canadian Subcommite (n 94) 20.

238 L owman (n 148) 1004; European Network for HIV/STD Prevention in Prostitution atideJéwsr
Women, ‘Violence against Sex Workers’ (2000) <http://www.walnet.org/gsisips/nswp/europap
violence.html> accessed 15 July 2011; ASWA (n 159) 64.

23 CEEHRN (n 103) 45; ASWA (n 159) 62.

238 A Quadara, ‘Sex Workers and Sexual Assault in Australia: Prevalence, Riskafetg’ (2008) 8
Australian Centre for the Study of Sexual Assault Issugg.1,

2% Goffman (n 231) 5.

240 Blankenship and Koester (n 108456

41 Sex Trade Advocacy and Research, ‘Safety, Security and theBalalj of Sex Workers: A Report
Submitted to the House of Commons Subcommittee on Solicitation ’La{28€06)
<http://web2.uwindsor.ca/courses/sociology/matistea/pdfs/safety _and_secyriteport_final_version.
pdf> accessed 2 July 2011,-28; ASWA (n 159) 55.
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prostitution®*? Studies from other jurisdictions note that legal sex work is often treated
as ‘not work’ in certain respects. For exdeypDutch brothels cannot advertise for
workers in employment officéd? This may perpetuate a stigmatising view of sex work,
which is likely in turn to further stigmatise sex workers.

Undoubtedly, this reflects a despated unease on the part of mangaaiety: they may
recognise the inevitability of commercial sex, at least under current sodiacanomic
conditions, but they do not want to condone it. As understandable as this view is, it must
be asked whether it contributes to the very negativeoauts that underlie  creating

a vicious cycle in which stigmatisation leads to greater sex-vedaked harms; those
harms increase negative views about sex work; and sex workers are further stigmatised

by those views.

It is clear, then, that criminightion alone does not cause stigma, but it does appear to
exacerbate it. While it may not be entirely within the state’s power to rerhevalel

of ‘undesirably different’, it is within its power to remove the label of ‘crimijnahd

this would seem tbe an essential first step toward destigmatisation.

2.4  Occupational health and safety

This Chapter has demonstrated that sex workers operating outside the law face
conditions inconsistent with the right to occupational health and safety. These include
risks of violence which the state may be directly liable for, through its lagvaamhent
agents, or may facilitate through acts or omissions which heighten thattredkol
includes risks of infectious disease or mentahdalth which, while to some extent an
occupational hazard, can evidently be exacerbated by policies that increase sex worker
vulnerability to those risks. Where prostitution itself is criminalised, sekeve who

expose these threats to their health may only place themselvek at aigest. Laws

242 Arnot (n 100) 112.

243\ Hayes, ‘Prostitution Policies and Sex Trafficking:sassing the Use of Prostituti@ased Policies
as Tools for Combating Sex Trafficking’ (2008)
<http://www.kentlaw.edu/perritt/courses/seminar/\yesfinal-IRPaper.pdf> accessed 29 June 2011, 35
36.
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that prohibit working indoors, or with additional persons for security, also deny them

access to a safe working environmé#fit.

Despite the principle that health and safety rights apply to all sectors i#molitw
discrimination, it may barguable that a state that does not recognise an occupation as
‘work’ has no duty to treat those involved as ‘workers’ by protecting their occupational
health®*®> The logic behind that argument is much more difficult to sustain in
jurisdictions such as Canadireland and Sweden where providing sex for money is not,
in itself, a crime. If a state has, albeit perhaps with reluctance and discouragement,
accepted that one can legally earn income from sexual services, is it notlibed tib
protect the healttand safety of those who do? Similarly, where the state accepts
‘prostitution’ as an occupation, then even when it strictly limits the ¢ondiin which

it can take place (as in Australia and the Netherlands), can it justifiably deny
occupational health and safety protections to those who sell sex under other

circumstances?

These questions raise wider labour rights issues beyond the scope of this papés, and it
not proposed to resolve them here. It must be concluded, however, that laws which
prevent sexworkers from practicing their trade under occupational health and safety
conditions pose a significant obstaelaf not an outright barrier to their ability to
exercise this aspect of their right to health under internationd*faw.

24 Inner South Community Health Service, ‘Shantusi: Surveying HIV and Need in tiegulewed Sex
Industry— Call to Action’ (2011) 7.

245 A similar issue arose in eecent South African casehich considered a sex worker’s right to
compensation for unfair dismissal in light of tHegality of selling sex in the jurisdiction. Helaam was
initially rejected but subsequently upheld on appeal, on the basis thanttéwtional protection against
unfair labour practices trumps the common law rule against enforcerhdiggal contractsKylie v
Commission for Conciliation, Mediation and Arbitrati@®10 (4) SA 383 (LAC). However, the Court
was careful to emphasigbat its decision did not mean that sex workers have the full range of
employment rights. For a strong criticism of this rulirge K Selala, ‘The Enforceability of lllegal
Employment Contracts According to the Labour Appeal Court: Commerkylenv CCMA2010 4 SA
383 (LACY (2011) 14 Potchefstroom Electronic Law Journal 207
<http://www.saflii.mobi/za/journals/PER/2011/17 .pcdecessed 29 July 2011. A comparison might also
be drawn to undocumented immigrants, who are also often excluded from occupptateation
because of their ‘illegal’ status. See R Guthrie and M Quinlaine Occupational Safety and Health
Rights and Workers' Compensation Entitlements of lllegal Immigramt Emerging Challengg¢2005) 3
Policy and Practice in Health and Safety &kex workers, of course, are often undocumented migrants as
well.

246 Even where prostitution is legal, the occupational health and safety oifjsex workers may be
limited where they are deemed to be ‘independent contractors’ rather than esplth®eées the case in,
for example, New Zealand, where protections under the Health and Safatypioyment Act 1992 are
greater for employees than for independent contractors: PLRE) (t6556. However, it may be that the
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25 Exclusion of sexworkers from the decision making process

As noted in Chapter Il, the right to health includes a right to participate irrdlbess

by which healtkhaffecting decisions are made. Yet a constant feature of both
criminalisation and legalisation processeshiat the very persons around whose lives
are most affected by prostitution lawsex workers themselvesare given a minimal

input role, or excluded entirely.

This has been seen in a number of jurisdictions. Writing about the reforms tkat too
place inAustralia in the late 2Dcentury, Banach notes that sex workers were seen as
just one of a number of ‘key stake holders’, whose views were sought only to the degree
that they could justify the type of reforms thought necessary to fight organised crime
and police corruption (the driving forces behind legalisation in the coufitryXhis,

she argues, explains why occupational health and safety concerns were virtually
dismissed in the reform proce$€.Sex workers have also had little say in either the
Dutch legalisation proced®’ or the Swedish criminalisation of clierft8. When the
Rhode Island, USA, Senate Judiciary Committee conducted hearings into whether
indoor prostitution should be criminalised, six of the ten committee members

including the Chair- left before the sex workers’ turn to speak.

wider the range of employment options available to persons wishing to work in thedssky, the
easier it is for them to negotiate the conditions underchwvtihey will accept work (PLRC 156).
Furthermore, the distinction between an employee and an independent contrastaupationahealth
and safety purposes is neither consistent across jumsdic nor indeed is it inevitable: an Ontario,
Canada court in January 2011 interpreted the reference to ‘regularly employkelrs in the provincial
Occupational Health and Safety Act ittclude certain independent contractoBntario (Ministry of
Labour) v United Independent Operat@@11 ONCA 33.

247 Banach, ‘Sex Work and the Official Neglect of Occupational Health anetySdthe Queensland
Experience’ (1999) 18 Social Alternatives, 18.

248 Banach (n 247) 20, citing Criminal Justice Commission, i&evof Prostitution Related Laws in
Queensland’ (1991) NCJ 129933 which dismisses occupational bedltafety risks as merely part of a
sex worker’s jobQuadara (n 238) similarly notes¢ 31 that Australia’s laws reflect its policy makers’
focus on preventing disease, even though sex workers themselves idegtity, stiolence and stress as
the most dangerous aspects of their job.

249 H \Wagenaar, ‘Democracy and Prostitution: Deliberating the LegalizatioBrofhels in the
Netherlands’ (2006) 38 Administration and Society 1287; M Wijers, ‘Prostitution Policies in the
Netherlands’ (2008)
<http://lastradainternational.org/Isidocs/Wijers_Rtos_policies NL_2008%5B1%5D%5B1%5D .pdf
accessed9 July 2011, 11.

20 gocialstyrelsen (n 109) 49; A Gould, ‘The Criminalisation of Buying Sex: The dotifi Prostitution
in Sweden’ (2001) 30 Journal of Social Policy 437, 447, 452.

251 Arditi, ‘Sex workers testify at Senate hearingmmstitution bill Journal (Providence, Rhode Island
17 September 2009)

<http://www.projo.com/news/content/PROSTITUTION_RBIL06-19-09 UIEPAKU_v59.3cd847f.html>
accessed 16 July 2011. The bill to outlaw indoor prostitution wulasegjuently passed.
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This is not only a breach of the participatory element of their right to health, bat has
more practical drawback: the less the regime reflects sex workers’ operational needs,
the less likely they are to complyittv it.>** Denying sex workers’ input into the policy
process may also contribute to their disempowerment and increase theirisatiomat

and could lead to more adverse impacts on health promotion and HIV prevéhtion.

3. THE EFFECTS OF REMOVING CRIMINAL PENALTIES

This Chapter has outlined many potential adverse effects of laws that criminalise
aspects of prostitution. It will now turn to the evidence showing that sex workersi healt

and safety rights are indeed better protected where those laws are abse

While some caution is necessary in evaluating this evidence, three conclusions can
reasonably be drawn. Firstly, sex workers who are able to operate without aisksif

to themselves or their clients appear to consider this beneficial to thithr iead safety.
Second, where evidence exists to substantiate or disprove this belief, the wetght of i
points toward substantiation. Finally, where evidence exists to contradict thfsibedie
nearly always due to designs in the legalisation scheme that provide inadequate

protection for sex workers.

The grounds for these conclusions are summarised below.

3.1 Where legal and illegal prostitution exist sideby-side, sex workers in the
legalised industry tend to report better health and safety outcomes

Research into the outworking of Queensland’s Prostitution Act 1999 finds that sex
workers in the legal sectoappear to have good occupational health and are safer from
violence, harassment and intimidatiéi®.77% of sex workers surveyed for an offlcia

evaluation consider legal brothels the safest place to WoAnother Queensland study

%52 Arnot (n 100) 110.

253 Diskrimineringsombudsmannen (Discrimination Ombudsman of Sweden), ‘Yttrande"Eidud

mot koép av sexuell tjgnst. En utvardering 129®8" (SOU 2010:49)" <http://www.do.se/sv/Om
DO/Remissvar/2010/YttrandeverForbudmot-kop-av-sexuelttjanstEn-utvarderimg-19992008 SOU-
201049/> accessed 4 July 2011.

%4 C Woodward and other§elling Sex in Queensland 2003: A Study of Prostitution in Queensland
(Prostitution Licensing Authority, Brisbane 2004) 8.

%% Crime and Misconduct Commission (n 124) 71.
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comparing legal and illegal workers finds the latter significantly more liteelijave
been raped or assaulted by a client or a police officer, far less likely tsd&glon an
average day, and less likely to report att#eR84ental health outcomes are also found

to be better for Queensland workers in the legal séttor.

In Victoria, sex workers in licensed brothels report greater security andvaaidng
conditins than those in unlicensed brothéfsin New South Wales, illegal home
based brothel workers are ‘less likely to access occupational health and safety

programs®>° than their legal counterparts.

3.2 Sex workers feel empowered by laws that grant them legal rights.

Many sex workers who experience the transition from illegal to legalijotasn detect

a noticeable improvement in their sense of security. This is attributed to not anly the
own but also the clients’ awareness of their legal statasparticular, that the police
can now be contacted if anything untoward océbftahe ability to openly negotiate
services upfront without fear of arrest on soliciting charges increases theig fetl

control 2%*

The extension of occupational health and safettegtions to sex workers is also
described as an empowering factor: a Victoria brothel worker states thatirgllow
legalisation, ‘the girls did have a lot more power with occupational health fetg sa
and the likes®®®> One study finds that 93.8% of New aand sex workers feel they
have health and safety rights under the &and most believe reform has brought

about actual health and safety improveméfits.

2% C Woodward, Regulating the World’s Oldest Profession: Queenslang{sience with a Regulated
Sex Industry’ (2005) 8 Research for Sex Work 16, 17.

%57 C Seib, J Fischer and JM Najman, ‘The Health of Female Sekafofrom Three Industry Sectors in
Queensland, Austrai (2009) 68 Social Science and Medicine 473.

28 pickering, Maher and Gerard (n 2333i8ng Groves, et al, ‘Sex Workers Working within_agalised
Industry: Their Side of the Story2008) 84 Sexually Transmitted Infections 393.

29 Brothels Task Force (h28) 14.

%0 Arnot (n 100) 6661, 62, 76; Abel, Fitzgerald and Brunton (n 100) 139.

251 Arnot (n 100) 6162, 76.

262ihid 72.

263 Abel, Fitzgerald and Brunton (n 100) 164.

%4 ibid 157.
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In the same New Zealand study, an important factor is the explicit provision for the
right of workers to refuse a client or servit®€.64% say they feel ‘more able to refuse

to do a client’ since the law chan@f8.The percentage of Christchurbhsed sex
workers who ‘felt that they had to accept a client when they didn’t want soalsa

dropped signifiantly since law reforri®’

New Zealand has also seen a reverse of the ‘dispersal’ effect discussed earlier, with
streetlevel sex workers now able to take the protective measures of operating in the
daytime and in wellit areas?®® While this can cause cditts with local communities,
the state has thus far insisted on prioritising sex workers’ $&fetg demonstration of

the rights-based, rather than public order-based, objective of its prostiawien |

Positive mental health outcomes have also been noted. New Zealand sex workers and
non-governmental organisations in the sector both describe decriminalisati@ipang

sex workers ‘feel better about themsel&8'One respondent in the same study, a
nurse, feels that a better working environment coutie to this improved self
image?’* In another study, New Zealand sex workers say they considered their new

rights ‘mentally enabling, allowing them to feel supported and $&fe’.

While stigmatisation remains an issue, there are some indications that léssened
where criminal sanctions are removed. Many New Zealand sex workers say they feel

more ‘legitimate’ under the |a#4? and feel that relations with police have improvét.

265 prostitution Reform Act 2003 s 17. The same right is also provided for Micteria, Australia’s
Prostitution Control Regulations 2006 reg 7(1).

2 Abel, Fitzgerald and Brunton (n 100) 116.

%7 ibid 117: percentages dropped from 53% to 44% in the street sector, 58% tim 4%&managed
sector and 63% to 38% among private workers.

28p| RC (n 98) 119, 121.

%891n 2009 one city council, complaining of asticial behaviour in areas frequented by sthesed sex
workers, sought amendments to the law to outlaw streetitptmst or to allow local authorities ban it
from particular areasThe New Zealand government declined to take these steps, on the basis that they
could have the effect of ‘driving street prostitution further undergrounthefuimpairing the health and
safety of streebased workers, reducing access for support serticassist sex workers and displacing
the activity to other potentially more problemdtications’.Ministry of Justice of New Zealand, ‘Review
of StreetBased Prostitution in Manukau City’ (2009) <http://wwstjae.govt.nz/policy/commercial
propertyandregulatory/prostitution/prostitutioreview-manukau> accessed 30 July 2063][

2" Mossman and Mayhew (n 99) 35.

Libid.

272 Abel, Fitzgerald and Brunton (n 100) 13.

Bibid 13940.

*"ibid 164.
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Another study finds that violence is more likely to be reported, and appdaeddken
more seriously, since decriminalisatioi. A Queenslandased sex workers’
organisation has stated in 2011 that ‘we feel that recognition of our legitimacy is
slightly better than it was ten years ago and in the preceding years @rlaa/$hwere
changed?’® It therefore seems that eliminating the criminal penalties associated with
higher levels of stigmatisation is a crucial element in sex workers achigwaig t

highest attainable standard of health.

3.3 Negative outcomes from legalisation aresually linked to measures that fail
to prioritise sex workers’ rights.

Although legalised prostitution has the capacity to alleviate the negative outcomes
discussed in this Chapter, it can paradoxically also worsen the position of somesworke

— where the@ human rights are not prioritised over other considerations. Examples of

this effect are listed below.

3.3.1 ‘Over-requlation’ of indoor work

Some jurisdictions have seen the illegal sector rewarded by-regatation’ of indoor
work. In Victoria, soé operators must obtain planning permission but lose their
anonymity in the process; this leads to many sex workers operating illegally, a fact not

lost on their clienté!’

Victorian brothels, meanwhile, are subject to a licensing regime so onerousattyabin
those already existing under prior legislation closed down ‘overnight’ when stronger
regulation was brought iff% In many cases the smaller, owsugrerated brothels were

the ones that could not make the transition; this led to a reduction in segrsvork
control over their own working environmefit. Another effect was initially to increase
competition among workers for jobs in the vastly shrunk legal sector (whsch al

reduced their bargaining power over their working conditiéffsind eventually to kd

2> Mossman and Mayhew (n 99) 10.
?’°Respect Inc (n 127) 17.

27 Arnot (n 100) 71.

28ibid 65.

*ibid 16, 65.

“0ibid 16.
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to the growth of an illegal brothel industry, where the many health and safety
requirements in legal brothéf& may not be strictly adhered to. It is for this reason that
the UNAIDS/InterParliamentary Union Handbook for Legislators warns that ‘controls
on owners/operators should not be so onerous to comply with that a second illegal

industry is created®®?

New Zealand, by contrast, exempts small owoprated brothels (SOOBs) from the
regulatory regime applying to ‘managed’ brothels; a number of ttez tdbsed within a

few years of decriminalisation, citing competition from sole operators and3S&®

The wider range of legal choices available to New Zealand sex workers puts those who
opt for the managed sector in a stronger negotiating positionveeltdi brothel

management, a factor that promotes better working condfttons.

3.3.2 Displacement into ‘tolerance zones'

A number of jurisdictions allow commercial sexparticularly at street level to take

place only within specificalhgdefined areas, which are often described as ‘tolerance
zones’. Such measures are perhaps the clearest example of legalisation’s public order
objective: their aim is not so much to channel prostitulida particular areas as to
channel itout of others—usually those that have powerful residential or business
lobbies. They are intended primarily to reduce the nuisance factor caused by

prostitution.

Where tolerance zones are designed with a view to safeguarding the rights of sex

workers, evidence suggests they can be eéigctive in terms of safety and health

promotion®®® and on that basis are supported by some sex workers and representative

81 For example, brothel rooms must have an accessible and functipaitig button’, sufficient lighting
to enable the sex worker check for signs of STI, and prominent signs imglidatough words and
imagery that condom use is requirBdostitution Control Regulations 2006 reg 7(3).

282 UNAIDS/Inter-Parliamentary Union (IPU), ‘Handbook for Legislators on HIV/AIDSawL and
Human Rights: Action to Combat HIV/AIDS in View of its DevastgtHuman, Economiand Social
Impact’ (1999) UNAIDS/99.48E, 56.

283pLRC (n 98) 38, 93.

84 Abel (n 10) 243, 320.

285 Ministry of Justice and the Police of Norway (n 128 van Doorninck and Campbell (n 10)-%8,

78 citing AV Kerschl, ‘The Dislocation Process of thkedhl Street Prostitution Scene in Cologne:
Results of the Scientific Evaluation of the Pilot ProjedPaper Presented at ‘Drugs and Mobility in
Europe AMOC Conference’, Prague53une 2004; Sanders and Campbell (n 10) 4.
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organisation$®® Zones that take community rather than sex workers’ needs into
account, however, can have the opposite effect. Qigpiant to more remote or less
visible areas can make sex workers targets for viol€amnes that are too small to
accommodate their population can create competition amongst wotkés.noted
above, sex workers often rely on each other for crucial safety information, and a policy
that leads to tensions among them risks damaging that important relationship. It may
also undermine sex workers’ negotiating power in their interactions with chewats

result in more risky behaviour, as discussed earlierisnGhapter.

3.3.3 The adverse effects of a ‘twiier’ system

Where sex work is made legal under specified conditions, enforcement may be
increased against other forms of prostitution in order to justify the creatioegah
sector’® The negative effas of criminalisation thus continue to exist, and may even be
compounded, for those outside the legal sector. De Rode Draad, a sex workers’
advocacy organisation in the Netherlands, believes that conditions in the legal sector
have improved as a result of legalisation, but have worsened for those without

employment permission whose activity is no longer tolerated.

3.3.4 Exclusion of safe operating methods from the legalised system

If sex workers are forced to choose between obeying the law and thegadsiy, the

risks of choosing the former may outweigh the benefits of legalisation. In a Qureknsla
study, nearly half of those sex workers who feel competent to judge the impact of
legalisation believe it made the industry more dangerous, overwhelnuitigly the

requirement that non-brothel workers operate aféhe.

286 N McKeganey, ‘Street Prostitution inc&land: The Views of Working Women’ (2006) 13 Drugs:
Education, Prevention and Policy 151, 159; UKNSWP (n 141) 24. For a contrary vie®aisach and
Metzanrath (n 184) 29.

%87 Kavemann, Rabe and Fischer (n 10) 8.

288 yan Doorninck and Campbell (n 10) 70.

%89 R Perkins,Working Girls: Prostitutes, Their Lives and Social Cont(@lustralian Institute of
Criminology, Canberra 1991).

29 Ministry of Justice and the Police of Norway (n 133)

291 Banach (n 247) 18.
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4. CAN THE RIGHT TO HEA LTH JUSTIFY PROHIBIT ORY LAWS?

This section will address the arguments that, despite the foregoing evidence, prohibitory
prostitution laws can nonetheless be justifiedthe basis of the right to health. Two

such arguments regularly appear in the literature.

4.1 ‘Prostitution and health are incompatible’

The first argument rejects the underlying premise of this paper: that sex wordets’ r
to health can be promotdtrough the appropriate application (or regplication) of

the criminal law. This argument itself takes two forms.

4.1.1 Prostitution as an inherent risk

Supporters of prohibitory laws argue that most of the risks outlined in thieC leqist
regardess of the legal framework: violence, HIV/STI and mentahdéalth affect sex

workers in legal as well as illegal sectors.

Even accounting for the inadequacies of many legalisation schemes, the evidence
suggests this is true. Violence, for example, has not been eradicated in any efwthe N
Zealand sectors, and some sex industry operators appear to doubt that it ever could be:
‘Clientsgetting stroppywill always happen. This was the case before the Act and after
it.’ %2 As has been noted, legal sex workeas still suffer from the ithealth effects of

stigmatisation, which cannot be eradicated through abolition of criminal lans. a

However, this argument appears to view sex work in isolation from all other
occupations. Fatalities are high in the camsion sector; agricultural workers risk ron
fatal injury; workrelated illness (including mental-ilealth) is common among social
care worker$®® Any one of these jobs could be deemed intrinsically hazardous. Their
social value relative to prostitution might be a matter for debate, but that is nohteleva

to their status as higlisk occupations. Yet it is almost inconceivable that measures

292 Mossman and Mayhew (n 99) 38, quoting a brotpekator.

29 Government of the United Kingdom, Health and Safety Executive, ‘ThetHamdt Safety Executive
Statistics (HSSH) 2009/10° <http://www.hse.gov.ukistais/overall/lhssh0910.pdf> accessed 30 July
2011.
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aimed at minimising health and safety risks to those workers would be rejected because

of the inherent dangers théace.

More fundamentally, this argument misapprehends the nature of the right to health
itself. As it is not a ‘right to be healthy’, it is not unfulfillable merely becaaserker

might suffer ilkhealth irrespective of any preventive measures takieea.right to the
highest attainable standard of health ‘presupposes a reasonable, not an absolute,

1294

standard’™" it is contextual by definition, and applies to those in risky occupations no

less than to others.

4.1.2 Prostitution as violence against women

The ‘violence against women’ ideology, discussed in Chapter I, provides a teminis
slant to this argument. It sees sex work as inherently hazardous irrespective of any
quantifiable risks — prostitution itself is the danger, with invariable harms for those
involved in it:

Let me be clear. | am talking to you about prostitution per se, without more
violence, without extra violence, without a woman being hit, without a woman
being pushed. Prostitution in and of itself is an abuse of a woman’s’body.

In this view, a woman is harmed simply by the act of trading sex for money. The
damage is inseparable from the act itself, and is not dependent on any physiological
consequences or even her own awareness of the harm. Sex workers who claim to have
escaped such natijve effects (or at least any that cannot be linked to the illicit status of
their work) are essentially said to be suffering from false consciousness, the Marxist
concept of exploited groups accepting the societal framework in which their

exploitation isjustified 2%°

This view rejects sex workers’ right to take the steps they consider necessapydoee
their occupational health within the sex industry, seeking instead to impose its awn ide

of what sex workers need to improve their health (which usually amounts to no less than

294\ Leary, ‘The Right to Health in Interriahal Human Rights Law’ (1994) 1 Health and Human Rights
25, 33.

29 A Dworkin, ‘Prostitution and Male Supremacy’ (1993) 1 Michigurnal of Gender and Law 1, 3.

29 Jeffreys (n 13) 12860 exemplifies this approach.
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exiting the sex trade entirel§’ In doing so, it denies their right to autonomy in health
decisions -and does so on essentially ideological grounds. Although adherents point to
research data on the extent ofhi#lalth in the seindustry, the underlying premise is

that these data reflect certain manifestatioharm rather than the harm intrinsic to
prostitution itself. But if no physical injury or infection has been sustained, and
psychological damage cannot be detected, how can the harm be proven? In denying sex
workers legal measures which could avert demonstrable harms on the hsmiséd

harms, this approach also sets a precedent which ideologues from-fanmaist
tradition might be only too happy to expl6it.

Furthermore, the violence against women framework may itself contribute to the harms
that sex workers face. It defines all ‘prostituted women’ as victims, an imgtested of
weakness which clearly has the power to stigmatise them (including those who do not
see themselves in that light). In doing so, it may also contribute to tbepgien of sex
workers as easy targets for abusend encourage those inclined to commit more
tangible forms of violence. The portrayal of sex workers as, for example, unable to
reject client demand¥® may give succour to those clients who believe that once they
have paid their money they are entitled to demand what they*¥a®ex workers’
negotiating position relative to clients and brothel owners may also be digdnighen

they are perceived to be the weaker party to the transatfitheorists from this

297 This point is well illustrated by thengoingBedfordcase (n 97), which will be discussed in detail in
ch IV: notable violence against women theorists testified for the Crownsagaimoving sections of the
Criminal Code which do not outlaw prostitutigrer sebut, as described above, puixsgorkers at
heightened risk of violence.

2% Eor example, conservative groups opposed to a wide range of reproductive ahdreesams- not
merely abortion, but often contraception and sex educatidrave begun to use the rhetoric of
‘protecting’ womenfrom the purported harms of these practices. See RB Siegel, ‘The RighttnReas
Constitutional Conflict and the Spread of WonrRnotective Antiabortion Argument’ (20e2008) 57
Duke Law Journal 1641.

299 pworkin (n 295) 6: ‘He can do anything he wants’.

390 This attitude on the part of some, although not alljiEpylients is widely reported. See for example
Quadara (n 238) 11; ASWA (n 159) 36. It is not a new idea that certain fenaingttwctions of gender
based violence may, by conveying to men a sef#ieeir power and strength over women, inadvertently
make women more vulnerable to attack: this is suggested (albeit in relatiompe rather than
prostitution) in S Marcus, ‘Fighting Bodies, Fighting Words: A Theory andiéobf Rape Prevention’
in J Butler and JW Scott (eddjeminists Theorize the PoliticdRoutledge, New York 1992). Marcus
notes also the link between rape and a male conceptualisation of women’stysesuaien’s property,
referring to L Clark and D LewidRape: The Price of Coeive SexualitfThe Women'’s Press, Toronto
1977). This link may underlie the reason that the exchange of ncoeatgs a sense of entitlement on the
part of some clients, as paying for something may reinfobedief that it ‘belongs’ to the payer.

%91 B Sullivan, ‘Rethinking Prostitution’ in B Caine and R Pringdgls), Transitions: New Australian
FeminismgAllen & Unwin, Sydney 1995).
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perspective also frequently oppose harm reduttianeasures aimed at sex workers
and their clients, on the basis that they encourage or facilitate prostitiitieinally,
the gigmatisation exacerbated by this framework may also make it moreutfiffor
sex workers to leave the trade, due to the risk of negative reactions on thegbaetr ®f

who learn of their past*

4.2 ‘Public health through prohibition’

The second hediltbased argument justifies prohibitory laws on the grounds that they
will lead to better public health outcomes by reducing the overall amount of
prostitution®® This is problematic for several reasons. First, it has not been
demonstrated that any form afrainalisation has this effect. A number of studies have
reached the conclusion that ‘criminal sanctions do not eradicate or reduestent of

prostitution’3°®  Others note a reduction in the amountstreet prostitution as a

%92 The term ‘harm reduction’ was developed in the context of mainly intravenoususeutp describe
measures aimed prinilyr at alleviating negative outcomes for continuing users, as opposecsuras
aimed primarily at reducing or deterring use. In the sex work context itrefay to, for example,
promotion of greater condom use, ‘ugly mugs’ schemes which facilitate sesens/osharing of
information about dangerous clients, or, according to some views, decriaiitaliitself. See Cusick (n
112); P Saunders, ‘Harm Reduction, Health and Human Rights, and Sex Work’ @pé6)Society
Institute
<http://www.soros.org/initiatives/health/focus/sifarticles_publications/articles/harmreduct_2006060
approaches_20060601.pdf> accessed 23 July 2011.

33 eg, D Hughes, ‘Aiding and Abetting the Slave Trawéll Street Journa(New York 27 February
2003) <http://www.uri.edu/artseims/hughes/abetting_slave_trade.pdf> accessed 15 July 2011; see also
s 2.2.3.3 above on the rejection of condprmmoting measures in Sweden.

304 UNAIDS/IPU (n 282) 56.

35 3 Bindel and L Kelly, ‘A Critical Examination of Responses tosftution in Four Contries:
Victoria, Australia; Ireland; the Netherlands; and Swede (2003)
<http://lwww.glasgow.gov.uk/NR/rdonlyres/C19E01QB4F491897BD-
F96AF7D7F150/0/mainreport.pdf> accessed 30 July 2011, 26.

398 M Neave, ‘Prostitution Laws in Australia: Past Historyda®urrent Trends’ in R Perkins and others
(eds),Sex Work and Sex Workers in Austrdligniversity of New South Wales Press, Sydney 1994)
citing K Daniels, ‘St Kilda Voices’ inSo Much Hard Work: Women and Prostitution in Australian
History (Fontana/Collis, Sydney 1984) 335. See also Federal/Provincial Territorial Working Group on
Prostitution (n 102) 62; A Collins and G Judge, ‘Differentiafdfcement Across Police Jurisdictions and
Client Demand in Paid Sex Markets’ (2010) 29 European Journal of La@mbmics 43; M Della
Giusta, ‘Simulating the Impact of Regulation Changes on the Market foit&tiost Services’ (2010) 29
European Journal of Law and Economics 1; J Lowman and C AtcHiden:Who Buy Sex: A Survey in
the Greater Vancouver Regionalsbict’ (2006) 43 Canadian Review of Sociology and Anthropology
281; P Hubbard, ‘Community Action and the Displacemertoéet Prostitution: Evidence from British
Cities’ (1998) 29 Geoforum 269, 2&3!.

Only one study has been found which concludes thainalisation deters sesellers: S
Jenkins, ‘Beyond Gender: An Examination of Exploitation in Sex Work’ (DPhiighKgele University
2009) 23739. However, this conclusion appears to be reached on the basis of comrfezats of a
number of respondents who either choose to work within rather than outsideviter ksay that they
would not sell sex at all if they could not do so legally. Tthetérrent effect’ attributed to the first
category amounts to a preference between three available opgigalspfostitution, illegal prostitution,
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consequence of criminalisan and enforcement, but suggest that the ‘missing’ sex

work may have merely moved indodfs.

The suggestion that criminalisation improves public health is also undermingdiyrstl
the evidence of the risk of adverse health effects as outlined inhth#es, and second
by the broad support for decriminalisation within the global health sector: tlowakem
of laws that prohibit consensual commercial sex is advocated by the*W/em
UNAIDS,**° as well as the Special Rapporteur on the Right to H&Rlfor many of
the reasons stated herein.

Finally, in view of the risks of criminalisation cited in this Chapter, such a poleydv

have the effect of pursuing public health goals at the expense of the individual sex
worker’s right to health. This would run miary to established principles of human
rights law. While, as noted in Chapter II, public health is an objecipable of

justifying limitations on individual rights, those limitations are subject to a siges

or other work), and does not necessarily indicate which of the lattepgtians would be chosen if the
first were eliminated; while the ‘deterrent effect’ for tieesnd category is merely speculative, as none of
the respondents have actually been faced with that decision. The authtitess feference to ‘few’
respondents being willing to breach the law (246) is hard to reconcile wifladhéhat approximately
onequarter of all respondents are based in jigtgzhs where their work itself is illegal (292).

In any event, most of the subjects of this study, who are drawn entoaiytiie indoor ‘escort’
sector, record positive responses to heatated questions (289). Thus, even if criminalisation does act
as a deterrent in this particular sector of the sex industry, there dboesam to be @ublic health
justification for it.

There are some studies suggesting #negst may help to deter sexuyers, at least within the
street sector: D Brewer and othefA Large Specific Deterrent Effect of Arrest for Patronizing a
Prostitute’ (2006) 1:1 Public Library of Science One 1
<http://dx.plos.org/10.1371/journal.pone.0000060> accessed 19 July 2011; M ModtS Garcia,
‘Recidivism among the Customers of Fem8&treet Prostitutes: Do Intervention Programs Help?'1(R00
3(2) Western Criminology Review 1. These conclusions are reached on ithefdaw rates of rearrest.
Monto and Garcia caution, however, that the figures might simply reflecuthber of cliets who have
not yet learned how to avoid arrest. Furthermore, neither study suggests a th@mverall amount of
prostitution. While there is no discussion of this, possible reasons inalwdastant supply of ‘new’
clients to replace those deterrbg arrest; the effect, discussed above in s 2.1.3.3, of sex workers
continuing to ply their trade but with clients they would have previously refusel displacement of
clients into more hidden sectors where detectiahaarest are less likely.

397 Ministry of Justice and the Police of Norway (n 183) Socialstyrelsen (n 109) 63; RFSL (n 196) 9;
M Neave, ‘The Failure of Prostitution Law Reform’ (1988) Australian and New Zealand Journal of
Criminology 202, 205S Cameron and A Collins, ‘Estimates of a Model of Male Eipetion in the
Market for Female Heterosexual Prostitution Services' (2003) 16 Europeanalaf Law and
Economics 271, 273. The Swedish government accepts that street prostittdidp & fraction of total
prostitution’, the full extent of which is difficult to #®ate due to its hidden nature: Government of
Sweden (n 18) 63.

%98 KK Ahmad, ‘Call for Decriminalisation of Prostitution in Asia’ (2001) 358 Lance®, 43 quoting G
Poumerol, WHO Western Pacific Regional Adviser on AINDS and STI.

S99 UNAIDS 2006 (n 223) 240.

310 UNCHR 2010 (n 225) [76(b)].
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and proportionality requirement. Thus, the public hepihmotion measures must
minimally infringe the health rights of individual sex workers; they nmaually

further the objective sought, and a time limitation and review requirement apply.

What this suggests is that a state must aim to ameliorate the adverse public health
impacts of prostitution in a manner that also promotes the health of those it cagnot det
from sex work. If doing both proves impossible, and there are compelling grounds for
the state to prioritise public health ovadividual rights, ther- and only then- can it

do so®! However, it must do so through means thahuinelyadvance the public
health, and must aim to remove the infringement on individual rights as soon as the

public health objective is achieved.

The ciminal laws discussed in this Chapter seem very unlikely to meet that high
threshold of permissibility. Many were introduced with little if any consideratfon o
their impact on individual rights, or of whether less restrictive methods wailalae.

The ‘least restrictive’ argument is undermined by the fact that public healthoting
measures, including neroercive means to deter sex wétkare already in place in
many jurisdictions. Finally, the public health benefits of criminalisationraemy case

highly speculative given the evidential gap noted abdve.

Of course, to even debate this question is to overlook one very simple fact: ‘the public’
is made up of individuals. Thus, any policy with adverse consequences for individual
health will have some even if slight- negative impact on public heaftt While there

may be times that a choice must be made, treating the two as complementary and

311 Gostin and JM Mann, ‘Towards the Development of a Human Rights Impact Assesemthe
Formulation and Evaluation of Public Health Policies’ (1994) 1 Health and Human Rghist,
outlining the conditions for a human rigldempliant limitation on individual rights in the interedt o
public health, state as follows: ‘To determine the leastrioéive alternative, noroercive approaches
should first be considered; if noncoeriapproaches are insufficient, gradual exploration of more
intrusive measures are permissible where clearly necessary.’

312 programmes to assist sex workers who wish to ‘exit’ prostitution areidlyppromoted and funded
by many governments, irrespectivd its legal status. Se® Mayhew and E Mossmargxiting
Prostitution: Models of Best Practi¢®inistry of Justice of New Zealand, Wellington 2007)

313 As Gostin and Mann (n 311) 77 stress: ‘The risk to the public mugirdieable not merely
speculativeor remote.’ (emphasis in original)

¥4 This point is made by BM Meier and LM Mori, ‘The Highest Attainable Standadvancing a
Collective Human Right to Public Health’ (206@906) 37 Columbia Human Rights Law Review 101:
while at 121 the authors define pigthealth as referring ‘to the obligations of a goveeninto fulfill the
collective rights of its peoples to health. Rather than focusing on the healttividuals, public health
focuses on the health of societies’, at 137 they note that ‘the indivagid public components of health
rights are not mutually exclusive but rather are interdependent’.
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interrelated is surely the preferable approach from a hbakbd as well as righbased
perspective. Thissirecognised by UNAIDS, which states that

public health objectives can best be accomplished by promoting health for all,
with special emphasis on those who are vulnerable to threats to their physical,
mental or social welbeing. Thus, health and human rights complement and
mutually reinforce each other in any cont&xt.

5. CONCLUSION

This section has demonstrated the potential of prohibitory prostitution laws toedgvers
affect the health of sex workers by putting them at greater risk of violesiche-hands

of police, clients or pimps. The possibility of arrest is clearly a barrier tonggpolice
assistance where it is needed. It may also lead sex workers to omit certain safety
mechanisms that could reduce the likelihood of suffering violenceyagr influence

them to engage in riskier behaviour (or with riskier people). Clients’ fear ot anegs

also lead to increased pressure on sex workers to take unadvisable chances with their
safety. Finally, illegality enables unscrupulous police to blackmail sex wonk&rs
trading sexual services for freedom, and may create a climate of impunity fonthose
assault sex workers, increasing the likelihood of such attacks taking place angesf lo

term risks to sex workers’ health. In this way, the lavesabh the right of sex workers

to be free from state and (in the case of women) gdvessd violence; the right to
effective state protection from the risk of thpdrty violence; and the right to take the
steps they deem necessary to protect theirthéalin the risks of violence, including

steps to create a safe working environment.

Criminalisation can also interfere with sex workers’ right to health by increasing their
risk of HIV/STI infection. It does this by subjecting them to a greater rislexidiad
assault, by impeding their access to health services and the ability of healthsviorker
reach them (with further implications for other aspects of sex workers’ heaithpya
undermining critical peer outreach programmes. It may also create sonement in
which unsafe sex is more likely, through legal disincentives to carry condoms,
diminution of sex workers’ power to negotiate condom use, and disputes over the
legality or propriety of condom distribution schemes. Such laws thus violate shaifys’

to act as necessary to prevent, treat and control disease. They further breach sex

315 UNAIDS 2006 (n 223) 77.
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workers’ right to health by impeding their right of access to sexual, reproductive and
other health services including information about those servicesand their rght to

protection against disease.

Strict control of sex workers’ sexual health in a legalised environment nayialate

their rights. While mandatory condom use may offer some advantages during
negotiations with clients, screening requirements apigeaerve little purpose but to
offer clients (and the public) unreliable assurances about the sexual healéx of
workers —assurances which might rebound negatively on the workers by encouraging
clients to demand unsafe sex. They may deter sex wofkars complying with
registration requirements or engaging with the health services at all. These la
therefore also impede sex workers’ right of access to health care services dackinter
with their right to maintain their own sexual health. These esaare amplified by the

particularly vulnerable and marginalised status of the category involved.

Prohibitory laws can also lead to mentalhéalth outcomes: firstly, by increasing the
other risks outlined in this chapter, with knemk effects for metal health, and
additionally by creating or exacerbating a stigma against sex workers which can
negatively affect their mental health. This stigma can bersglforcing, and can in turn

lead to further breaches of their right to health by encouraging violence againsirthem
denial of health care services. In this way, the laws can amount to a breach of the state’s
duty to safeguard both mental and physical health.

Criminalisation also creates risks for sex workers by making occupational hedlth
safey rules almost impossible to enforce. This interferes with their right to safeng

conditions and breaches the state’s duty to protect against occupational hazards.

The right to health has been breached in the making of these laws, too, as sex workers
have been regularly excluded from the lawmaking process. This breaches thef righ
participation in decisions that affect their health and their right to take tps ste
necessary to protect their health, including the right to autonomy over theirl sexua
health. Although legalisation measures appear to generally have betteroutediines,

these too can involve rights breaches where do they not sufficiently take intmiacco
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the views of sex workers themselves and their acquired knowledge of thewsafest

for them to operate.

While health issues are often cited in support of prohibitory laws, thgemants tend

to rest on assumptions that are either unproven (that criminalisation detiti{ioa)

or unprovable (that prostitution is itself an aftviolence— at least when a woman is
involved). These are insufficient bases for denial of sex workers’ right to health.
Furthermore, where anpirostitution laws are adopted in the interest of public health,
with no consideration of alternatives andthout regular effectiveness reviews, the
requirement is breached that limitations on individual rights be strictly (anfdalkiy)

necessary, proportionate and of a limited duration.

Prohibitory prostitution laws can therefore violate the right to hedlsex workers in a
multitude of ways. They may, in and of themselves, amount to infringements of specific
element of the right to health, or may operate in such a way as to give rise indirectly
specific breaches. In either case they additionally breach the right in a broader sense
by obstructing sex workers’ ability to achieve their overarching right to the highest
attainable standard of health. With these conclusions in mind, the next Chapter will
examine how the right to health has been, and doejdised in judicial challenges to

prostitution laws.
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Chapter IV —Judicial Approaches to Health and Prostitution Laws

1. INTRODUCTION

Prostitution, and laws that prohibit it, are found across the world. These laws leave be
challenged on many ocsians. Surprisingly, in view of the factors detailed in the
previous chapter, the negative health impacts of criminalisation seem to have rarely
featured in these challengeswith other rights such as the right to a livelihdddto
freedom of expressioft; to privacy’*® and to equality*® serving as the focus instead.
While this may be explained in some cases by the absence of any statutory or
constitutional grounds for a healtlased challenge, even where this option is available

it has not often been usét.

This Chapter will examine the small number of cases in which health issues have
featured prominently in challenges to prohibitory prostitution laws. Although this
cannot claim to be an exhaustive list, it does represent the full extent of retagant

law that could be identified through a number of different research methiotisrnet

search engines, case law databases, journal and newspaper references and direct
enquiries to sex worker advocacy organisations. The findings demonstrate the
underused potential of the right to health for those seeking an end to crimioajibati

also show the risks of failure to adequately counter héalded arguments in favour of

the status quo.

%1 ¢g, Bangladesh Society for the Enforcement of Human Rights v Banglég®) 29 CLC (High
Court Division).

317 R v Skinnef1990) 1 SCR 1235 (Supreme Court of Canada).

%18 Jackson v Texa@011 WL 2320819 (Court of Appeals of Texas).

319 |nterpretation 666 oBocial Order Maintenance A&t 80 s 1(1), 20 November 2009 (Constitutional
Court of Taiwan) <http://www.judicial.gov.tw/congttionalcourt/en/p03_01_printpage.asp?expno=666>
accessed 26 July 2011.

320 For exampleHendricks v Namibi2002 NAHC 4, a wideanging challenge invoking the rights of
equality, privacy, freedom of association and freedom of choice in ocoapeatiuld hae referred to the
Namibian Constitution’s nebinding Principles of State Policy, which direct the enactment of measures
to ‘ensure that the health and strength of the workers...are not abused’ @angrtavé public health’:
Constitutionof the Republic oNamibia(amended 1998) ch 11 art 95. It could also have pointed out that
Namibia isa party to ICESCR (n 34) and ACHPR (n 81) and has a monist systeridh ratified
international instruments become part of its domestic laagal Assistance Centre, ‘Rigto Health’
(undated) <http://www.lac.org.na/projects/alu/Pdfitito-health.pdf> accessed 10 July 2011143 See

also the Indian and South African cases discussed below.

65



2. HEALTH AS A DEFENCE TO PROHIBITORY LAWS: INDIA

The right to healthsi not explicitly guaranteed in the Indian Constitution, although it
contains a number of relevant nsticiable provisions. Article 39 directs the state to
seek to ensure ‘that the health and strength of workers, men and women, and the tender
age of children are not abusé®. Article 42 declares that the state ‘shall make
provision for securing just and humane conditions of wifkiyhile Article 47 deems

‘the improvement of public health’ to be one of the state’s ‘primary duti@ghe
Supreme Court has, nonetheless, deemed health to be a fundamental human right, by
reading these provisions in conjunction with both international law and Article 21 of the
Indian Constitution (‘No person shall be deprived of his life or personal libergpexc

according to ppcedure established by law?*

Where the courts have considered health in the context of prostitution laws, however,
they have tended to apply it against sex workerd?Nh Swamy, Labour Liberation
Front, Mahaboobnagav Station House Officer, Hyderab%da brothel was raided and

the female sex workers ‘rescued’ from it were subjected, by court order, to medical
examinations. A number of them were found to be HIV positive and so were kept in
detention, to be transferred to a ‘protective home’ for counselling. The women
challenged their detention under Article 21 and the freedom of movement provisions of
Article 1932

The Andhra Pradesh High Court read the binding provisions of Articles 19 and 21 in
conjunction with the directive principles of Articles 39éed 47 (but not, interestingly,

of Article 42). It held that the state must protect public health and, consequently, mus
‘provide all facilities including medical treatment for the upliftment and rétetion

of fallen women®?’ It stressed that the tigs of society- in this case, to be protected

from the spread of infectious diseasetook precedence over the rights of the

321 Constitution of India, 1950 (Indian Constitution) art 39(e).

322ibid art 42.

323ibid art 47.

324 The right to health was first read into this provisiofCEESC Ltd v Subhash Chandra Bd$92 AIR
SC 573, 585.

251998 (1) ALD 755.

38 ibid [8].

327 ihid [18].
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individual 2% Thus, it ordered the women infected with HIV to be sent into the home for

a period of two year&?

In Sahyog Mahila Mandal v Gujar&f a challenge was brought to statutory provisions
restricting the locations in which prostitution can take place, and allowing wagsntl
search and arrest where a breach was susp&ctelde petitioner, a local sex workers’
organisation, based their Article 21 argument on the rights to privacy and livelihood
rather than healtf? In rejecting their claim, however, the High Court touched on
health issues, adopting a violence against women approach in declaringlthat
prostitution causes @ to women®*® and additionally linking sex work to the spread

of HIV/AIDS and to ‘assault, rape and even murdét'.

These cases indicate a judicial view of prostitution entirely at odds with the human
rightsbased approach outlined in the two previous chapters: one in which the rights of
individual sex workers-who are simultaneously pitied as victims of abuse and pilloried
as vectors of diseaseare subjugated to the larger ‘public interest’. While it cannot be
said that the right to health was entiregypored in these rulings, it was not the right to
health of sex workers that the courts were concerned with. The Indian Supreme Court
has, however, recently announced that it may set out ‘conditions’ to protect sex
workers’ right to carry out their trade with digrify— another right that has been read

into Article 21, and which the Court has linked to the right to hé3ith.remains to be

seen whether this will mark a new direction in the judiciary’s approach to healts righ

in the context of sex work’

8 ibid [29], [31], [33].

9 ibid [38].

330(2004) 2 GLR 1764.

31 Immoral Traffic (Prevetion) Act 1956 ss 7, 145.

%32 sahyog Mahila Manda 330) [2.1], [10].

%3 ibid [8.5]

$34ibid [10.1]

335 G Singh, Supreme Court Considers Regulating Prostitutladia Today(New Delhi 20 July 2011)
<http://indiatoday.intoday.in/site/story/suprew@urtprostitution/1/145521.html> accessed 23 July 2011.
3% Bandhua Mukti Morcha v Union of Indie984 SC 802.

337 An interesting contrast may be drawn between these cas®$aarfebundation v Government of NCT
of Delhi (2009) 160 Delhi Law Times 277. This involvedzallenge to the application of s 377 of the
Indian Penal Code of 1860, which prohibits ‘carnal intercoursimstghe order of nature’, to consensual
sexual acts between adult males. While the law was defended as aromiivlling measure, the
petitione argued that the law contributed to the spread of HIV by driving male homosexuality
underground, and subjected men who have sex with men to increased stigp@i@n@dbuse. These
claims were supported by the National AIDS Control Organisation, a 8pediaagency of India’s
Ministry of Health and Family Welfare. The Delhi High Cocited art 12 ICESCR (n 34), as well as the
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3. HEALTH AS A DOUBLE -EDGED SWORD: SOUTH AFRICA

The South African Constitution safeguards a right of access to ‘health cameesgervi
including reproductive health car&® Under the header ‘Freedom and Security of the
Person’, Section 12 also provides in subsection 1 for a right ‘to be free from all forms of
violence from either public or private sourcé¥ and goes on to declare in subsection

2:

Everyone has the right to bodily and psychological integrity, which includes the
right
(a) to make decisions carrning reproduction;
(b) to security in and control over their body; and
(c) not to be subjected to medical or scientific experiments without their
informed consent?

The Constitution also requires the courts, when interpreting the Bill of Rights, to
‘considerinternational law®*** and further states that

When interpreting any legislation, every court must prefer any reasonable
interpretation of the legislation that is consistent with international law ower a
alternative interpretation that is inconsistent viitiernational law?*?

This suggests that when hearing cases that involve potential adverse effects on the righ
to health, South Africa’s courts should consider those effects in light of a broader

definition of that right than merely that within its Constitution.

This opportunity arose in the prostitution contextSirate v Jordaji** a challenge to
provisions of the Sexual Offences Act that prohibited selling sex and brothel-ké&ping.
Although the applicants brought the case primarily on privacy, equality and livelihood
grounds, health issues were also raised and featured prominentlyamitesbriefs

Indian Supreme Court’s previous acknowledgemer836)of health as an essential element of the right
to life under art 21 of the Indian Constitution (n 321), ¢nepting the petitioner's argument that the law
involved a breach of the right to health. It further stated that ‘popular nyooalppublic disapproval of
certain acts is not a valid justification for réstion of thefundamental rights under Article 21'. [71]

338 Constitution of the Republic of South Africa, 199®($h African Constitution) s 27(1)(a).

*9ibid s 12(1)(c).

*Oibid s 12(2).

*Libid s 39(b).

*2ibid s 233.

3132002 (6) SA 642.

%44 Sexual Offences Act 23 of 195728(1)(aA) and ss 2, 3(b) and 3(c) respectively. These prohibitions
remain in force, although the sale of sex is nhow governed by s20(1)(Alg @riminal Law (Sexual
Offences and Related Matters) Amendment Act 32 of 2007. Purchasing sex issooerimiralised
under s 11 of the latter act.
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and affidavits submitted by researchers, doctors, sex workers angomemmental
organisations. It was argued that criminalisation heightened sex wonksksof
violence —because of the threat of prosecution if they reported attacks against'them,
by making them more vulnerable to exploitative pifipand abusive polic&’ and
because they were prohibited from operating in a safer indoor envirofith&herisks
from criminalisation of increased HIV/STI transmission were also noted, with reéeren
to the difficulty of detecting infections among a hidden populattdeex workers’ fear

of exposing themselves to arrest by accessing health sef¥iees] the reduced ability

to negotiate condom ude* It was also argued that criminalisation generally impeded

the development of coherent policy and practice in the promotion of sex workers

health°?

The absence of occupational health and safety protections in a criminaliseohe@vit

was also highlighted®® with the suggestion that safer sex could be better promoted
within regulated brothel®* Negative consequences of stigmatisation were also
identified, such as adversely affecting sex workers’ dignity and-esem,>°
encouraging physical and verbal assaults against ffelegitimising discrimination
against them by public and social servicésand hindering attempts to exit the
industry®® Finally, it was noted that the State had made no attempt to find ‘less

invasive alternatives®®

315 Sex Workers Education and Advocacy Task Force, Centre for Applied 1Stgdles and the
Reproductive Health Research Unit (SWEAT, CALS and RHRUpn®ssions inState v JordarCase
No CCT31/01[1.14], [6.55], [6.58][6.60], [6.72].

3% ibid [6.63]; CR Jansen and N Janse van Nieuwenhuizen, Appellants’ Heads afieftgin Jordan
[56], [176]; TW Leggett, Supporting Answering Aféidit in Jordan[32].

7 Jansen and Janse van Nieuwenhuizen (n 346) [48], [180]; SWEAT, CALS and RHR5) [6.61];
Leggett (n 346) [35], [58].

%8 Jansen and Janse van Nieuwenhuizen (n 346) [96], [121], [176]; PWEAT, CALS and RHRU (n
345) [6.58], [13.5]; Commission for Gender Equality (CGE), Submissioderdan[126]; CD da Silva,
Affidavit in Jordan[7].

39 CGE (n 348) [33.2.10.3.1].

30SWEAT, CALS and RHRU (n 345) [6.55], [6.74].

*1ibid [14.38.2].

%2 Jansen and Janse van Nieuwenhuizen (n 346J44%][173], [185], [187].

$3ibid [161]; SWEAT, CALS and RHRU (n 345) [3.3], [6.63], [6.66].

%4 Jansen and Janse van Nieuwenhuizen (n 346) [97],-[198].

%%ibid [52]-[54]; CGE (n 348) [96]. The right to dignity is also guaranteed by s 10 of the SénithnA
Constitution (n 338).

%6 SWEAT, CALS and RHRU (n 345) [3.2], [6.72].

%7ibid [3.3], [6.74.

*8ibid [6.55], [6.84].

9 Jansen and Janse van Nieuwenhuizen (n 346) [69].
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The State’s response also dealt with health issues, describing prostitutidre @ity
harmful to women’s selésteem® and carrying an inevitable risk of violence. Although

it accepted that regulation could reduce the danger to s&ergat an individual level,

it insisted that violence would increase ‘in absolute terms’ through a resulpagsan

of the sex industry®! It referred to sex workers as ‘conduits for the spread of sexually
transmitted diseasé®? and insisted that thi®o would increase at an overall level in a
legalised environment, even though the risk to individual sex workers might be

reduced®?

Submissions in favour of the State’s position additionally asserted the limitethessfu

of condoms in preventing whatdy described as an inherent link between commercial
sex and HIV?®** and claimed that the removal of criminal penalties would either have no
effect orf® or would increas&® unsafe sexual practices. The State and one of its
supporters, the president of an orngation called Doctors for Life, also cited the views
of violence against women theorists on the intrinsically harmful nature of

prostitution®’

Confronted with such extensive claims and couol@ms about the health impacts of
prostitution and prostitign law, the Court took the simplest approach available to it: it
simply ignored them. Ngcobo J's majority judgment, which upheld the law as a
justifiable response to prostitution’s ‘social I8 made no reference whatsoever to
health issues with the exception of stigmatisation, which he described as

a social attitude and not the result of the law...prostitutes knowingly accept the
risk of lowering their standing in the eyes of the community, thus undermining
their status and becoming vulneraffig.

%0 Government of South Africa, Submissionslardan(n 345) [8].

%1 ibid [33]. The State justified its predictions for a pkesjalisation expansion of the industry by
reference tadhe experience of several Australian states; however, it was noted bA BWHRALS and
RHRU (n345) [14.8.2] that this evidence was derived from statementsublrafian politicians and
media rather than empirical research.

%2 Government of South Africa (r68) [21].

3 ibid [34].

%4 A van Eeden, Supporting Affidavit idordan (n 345) [17]; AP de Vries, Supporting Affidavit in
Jordan[12.1].

%5 de Vries (n 364) [93.1].

%6 yan Eeden (n 364) [28].

*7ibid [33], [41]; Government of South Africa (n 360) [11].

%8 Jordan (n 343) [25] (Ngcobo J).

*9ibid [16].
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The patial dissent’® of O’'Regan and Sachs JJ, meanwhile, made reference to the health
claims of both sides but deemed them ‘disputes’ for the legislature to detéffrine.
further agreed with the majority that sex workers’ vulnerability was ‘due in sorh&opa

their own conduct®”? without considering to what degree the law itself played a role.

Both opinions thus rejected the Court’'s responsibility to determine whether
criminalisation affects sex workers’ health in a manner that breaches theitutimmstl

rights. The issue was ignored by the majority, and deemed by the minority to be one for
the legislature alone. That the decision already made by the legislature avghiden

the wrong one, in terms of the state’s obligations toward its citizens, was not one that
the Court was prepared to consider; the burden of safeguarding sex workers’ health

would be placed on sex workers alone.

While responsibility for this avoidance of duty rests primarily with the justices
themselves, it might be noted that no coherent approach was taken to the legalrbasi
the healthrelated challenges. Two submissions cited the Section 12 right to sedurity o
the person; however, the Appellants referred to the subsection concerningnfife@aho
violence®”® while amici argued undr the bodily integrity subsectidft (emphasising

the right of all people to ‘control over their body’, which they compared to the right not
to undergo a medical procedure without cons&rtyhe founding affidavit on behalf of
theseamici had also claimedmainfringement of the constitutional right of access to
health care service® but this was omitted from their substantive submissionile

the appellants’ submission described ‘access to health care’ as a right wdirectl

breached by criminalisationubcuriously described this only asot acceptablewith

39 Their dissent was to the part of the judgment that upheld thenatiggition of selling sex, which these
justices considered an equality breach because it disproteiiptargeted women. They concurred with
themajority opinion insofar as it upheld the prohibition on brothels.

371 Jordan (n 368) [86}[89], [119] (O’'Regan and Sachs JJ).

$2ibid [66].

373 Jansen and Janse van Nieuwenhuizen (n 346) [48].

374 SWEAT, CALS and RHRU (n 345) [1.17.2], additionally citing the right to freedoih security of
the person in the Constitution of the Republic of South Afdad,200 of 1993 (Interim Constitution) s
11. A question as to which Constitution applied was a@etid favour of the Interim Constitution, due to
the fact thathe acts that gave rise to the challenge took place when that Constitation ferce. These
amici agreed [4.2] that there were ‘no material differences’ between the twondots— a perhaps
unfortunate position, given that there is no equivalent2io @ 338) in the Interim Constitution.

375 SWEAT, CALS and RHRU (n345) [5.5] citing South African Ctitagion (n 338) s 12(2)(b).

376 3 Arnott, Founding Affidavit in the application to be admittechasci curiae ofSWEAT, CALS and
RHRU inState v Jordaifn 345)[21.5] citing South African Constitution (n 338) s 27(1)(a).
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no specific reference to the constitutional rigitAnotheramicustook an essentially
defensive approach, arguing that protection of public health was never the intent of the
law.3"® It bears consiering whether the Court would have found it so easy to disregard

the health issues if the challengers had agreed amongst themselves as to precisely how a

constitutional breach arose from them.

4. HEALTH AS A STATUTORY RIGHT: NEW ZEALAND

There is no spefic guarantee of a right to health in New Zealand's Bill of Rights,
although it does contains provisions against torture, involuntary scientific
experimentation and neconsensual medical treatment, all under the header of ‘Life
and Security of the Persof® A number of statutory provisions safeguard health
including Section 3 of the Prostitution Reform Act, which identifies thedgwirpose

as to

create a framework that
(a) safeguards the human rights of sex workers and protects them from
exploitation;
(b) promotes the welfare and occupational health and safety of sex workers;
(c) is conducive to public health;®

Several prostitutiomelated cases have been heard in the New Zealand courts since
decriminalisation, involving challenges to-laws enacted by local oacils for the
purpose of restricting the locations where brothels can operate. The courts’ record i
deciding these challenges has been mixed, and concerns about sex workers’ Health an
safety featured prominently in only one judgmeiB: International v Auckland City
Council®*® which struck down the blaw due,inter alia, to its potential adverse impact

on these rights. In another caggnley v Hamilton City Councif? the bylaw was

upheld on the basis that it was unlikely to have the negative effects alleged by the
applicants. Health and safety breaches were one such alleged effect but this was not a

major element of the decision.

377 Jansen and Janse van Nieuwenhuizen (n 346J445]

378 CGE (n 348) [33]33.2.10.3.2].

379 New Zealand Bill of Rights Act 1990 ss1d.

%0 prostitution Reform Act 2003 s 3.

12006 NZHC 221holding at [95] that the blaw might force brothels to operate in less safe locations
and would likely encourage the establishment of illegal brothels.

%2 2007 NZCA 543. The essence of the Court’s decision was that tawbgtid not amount to a
prohibition on brothels in the designated area; there was therefore littlef tisl negative consequences
that might flow from such a ban.
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It is clear, in any event, that prostitution operates within a legal framework in New
Zealand in which sex workers’ healthust be a primary consideration. Given the
statutory protections, it seems unlikely that any law olalay could pass scrutiny if it
was found to be incompatible with this right.

5. HEALTH AS A DERIVATIVE RIGHT: CANADA

Ironically, the most comprehensiveedithbased challenge to criminal laws against
prostitution has occurred in a jurisdiction which does not clearly recognisetaaigh
health: the right is not textually guaranteed in the Canadian Charter of Rights and
Freedoms, nor have the Courts reaexilicitly into any textual right&®® Canada has
ratified ICESCR and a number of other of the instruments discussed in Cha&Pteutl|

has not incorporated them into domestic land although Canadian courts have
accepted a general obligation to refldwse instruments’ valué® they have not been

sympathetic to pleadings that rely on unincorporated internationdffaw.

The Canadian judiciary has, however, accepted a link between security of théPerson
and certain rights that fall within the parameters of the right to health as outlined in
Chapter 1. In R v MorgentalerDickson CJ found that security of the person
encompassed both bodily and psychological integrity, and could be breached in the
context of criminal law by state interference and ‘seridate#mposed’ stres3® It was

subsequently accepted that security of person ‘extends beyond the crimirn&f law’.

In Bedford v Canada™ the applicants have relied on these precedents to argue that the

right to security of person is breached by provisionghef Criminal Code which

33 gSee R Ferguson, ‘The Right to Health in Canada’ (2011) <https://compartnetwork
righttohealth.pbworks.com/f/Canada(l).pdiccessed 15 July 2011.

**%ibid 2-3.

%% Baker v Canada (Minister of Citizenship and Immigra} (1999) 2 SCR 817 [70].

¥ Toussaint v Canad2010 FC 810 [70].

%7 Canadian Charter of Rights and FreedoRet | of the Constitution Act, 1982, being Schedul@B t
the Canada Act 1982 (UK) 1982, c 11 s 7.

%8 R v Morgentale(1988) 1 SCR 30 [56].

%89 New Brunswick (Minister of Health and Community Ses)liv G(JX1999 3 SCR 46 [58].

992010 ONSC 4264.
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‘materially contribute to the violence faced by prostitufésWhile the case has not

reached its conclusion, the indications thus far are that the courts agree.

The case was brought in the Superior Court of Ontario by threent@mréormer sex
workers who argued that the provisions discussed in Chapter Il prevented them from
engaging in sex work (which is not itself illegal in Canada) in a safe envirorifient.
The applicants called for the bawtpuse provision to be struck dowsecause ‘the
evidence demonstrates that violence is significantly reduced or eliminatedsin m
indoor settings’; argued that the rule against living on the avails of prostitution mhakes
illegal to hire people whose assistance can ‘reduce or elimihatentidence of
violence faced by prostitutes’ such as managers, drivers and security; and claimed that
the prohibition on communication for the purpose of prostitution forces street workers
to make quick decisions without time to evaluate potential clients who might pose a
danger to them>*

The Crown’s response was also hedlfised, but rooted in a violence against women
framework. The Attorney General argued that risk and harm are inherent to sex work
and exist irrespective of how it is practised, whether it takes place sndo@utdoors

and what laws govern it; and that prostitution is also associated with othefulharm
activities such as physical violence, drugs and human traffiéRfn. was further
argued that the communication provision could dptestitution and, at least indirectly,

lead to sex workers exiting the industy.The Crown’s position was supported by a

391ibid [10]. This Charter right had featured in a previous challéngatiprostitution lawsReference re

ss. 193 & 195.1(1)(c) of Criminal Code (Mai1p90) 1 SCR 1123. However, a different approach was
taken to the ‘security of the person’ clause: the applicants claimed that deeb@mched this right by
impeding heir exercise of their chosen profession, thereby imtegewith their ability to provide for
themselves. In this way the clause was linked to the right to work and gighlitelihood. The Court
rejected this argument, finding that s 7 was primarily concerned with rigldsténtion and in any case
did not confer a right to a particular profession. It is curious that althhend safetypased s 7 argument
was introduced, as the Supreme Court had by the time of the hearing alreadygdasteh an
interpretation, in relation to the harms caused to @iy restrictive abortion lawborgentaler(n 388).

392 Bedford(n 390) [8].

393 bid [11], citing Canadian Criminal Code (n 93) ss 210(1), 212(1)(j) and 213¢Expctively. The
definition of a persofliving on the avails’, now found in s 213(3) of the Code, had been challenged in
v Downey(1992) 2 SCR 1@n the basis that it created a presumption of guilt. It yeheld as reasonable
and proportionate; however, the dissent of McLachlin J found it overbroad dhe twide range of
innocent relationships that could be affected by it, and the potential for it fpetsex workers to live
and operate alone, at risk to their safety. Although her judgmentecfenty to the presumption created
by the provision, and not to the ‘living against the avails’ rule generallygtisoning she employed was
strikingly similar to the arguments used throughetifordin opposition to the rule.

39 Bedford(n 390) [17].

3% ibid [497].
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number of feminist academics who conceptualise prostitution as a form ef mal

violence against womeft®

Himel J’'s decision, issued i@eptember 2010, struck down all three provisions of the
Code. Citing a number of the researchers and reports discussed in Chagterfdlynd
sufficient evidence to conclude ‘on a balance of probabilities, that the impugned
provisions sufficiently contribute to a deprivation of the applicants’ sgcufi the
person®®’ Rejecting the respondent’s claim that the harms arose simply from the act of
engaging in sex work- in part because she found that one of its own witnesses’
evidence suggested otherwi®e- she held that

there are ways of conducting prostitution that may reduce the risk of violence
towards prostitutes, and that the impugned provisions make many of these
‘safety-enhancing’ methods or techniques illeg@he two factors that appear to
impad the level of violence against prostitutes are the location or venue in
which the prostitution occurs and individual working conditions of the
prostitute3®°

She accepted the applicants’ specific arguments against each of the impugned
provisions, concludig that under them

Prostitutes are faced with deciding between their liberty and their seclititg
person. Thus, while it is ultimately the client who inflicts violence upon a
prostitute, in my view the law plays a sufficient contributory role in préverat
prostitute from taking steps that could reduce the risk of such viot&hce.
The question of public health benefits of the law was also considered. This veas don
through an analysis based on Section 1 of the Charter, under which any limitations to
fundamental rights must be justified on essentially the same principles asatosed
under Articles 45 ICESCR® — that is, they must be proportionate and necessary to
advance an important purpo1n this respect, too, the provisions failed, as therCou

held that ‘putting prostitutes at greater risk of violence cannot be said to be exansist

3% Testimony was given on behalf of the Crown by J Raymond and Mlv&ultif the Coalition Against
Trafficking in Women, whose website <http://www.catwinternational.omitimdex.php> accessed 30
July 2011 statesAll prostitution exploits women, regardless of women's consantlby M Farley (see n
226).

397 Bedford(n 390) [359].

$%8ibid [353], noting that ‘Dr. Farley’s unqualified assentin her affidavit that prostitution is inherently
violent appears to contradict her own findings that prostitutes who work fromrifabationsgenerally
experience less violence'.

$9ibid [360].

“0ibid [362].

“lseechlls2.2.

402 Bedford(n 390) [446]
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with the goal of protecting public health or safef}? Evidence that the communication
provision did not deter prostitution was also cited in support of a firttiagit did not
eliminate, but merely displaced, the public nuisance element that it was intended t
addres$* Although no specific conclusion was reached as to whether the law deterred

prostitution generally, this appears to be a tacit rejection otkat.

The decision was appealed and oral arguments were heard before the Supreme Court of
Ontario in June 2011. While reasserting its view of sex work as inherently dangerous,
the Crown argued further that the state is not obliged to protect those venathent

trade. The basis of this position was that prostitution is not a constitutigmatscted

right.*® This would seem to run contrary to international law, which imposes no such
qualification on the state’s general duty to protect the health oftigerts. It could in

fact be argued that the obligation is even greater in relation to sex werkensse
occupation, it should be reiterated, is not itself illegal in Canadfven states’

particular duty to safeguard the health interests of especially marginaisgdices.

While the appellate decision is still awaited, trial reports indicate a greatoflea
scepticism from the bench about the Crown’s position, several judges seeming to accept
the right of sex workers to safe conditions and the Code’s adverse impact on that
right.*°® Whatever the ruling, a further appeal to the federal Supreme Court is likely.
Thus, Canadian sex workersand those following the case from elsewhere, some of
whom are no doubt considering similar challengesiay have to wia some years
before it is finally determined whether laws that criminalise many aspects ofaskx
breach the health rights derived from the right to security of person under Ganada’

laws 27

“03ibid [385]

“0%ibid [494], [498].

405 K Makin, ‘Prostitution “not a constitutionalprotected right,” Crown argues in landmark ca3be
and Mail (Toronto 13 June 2011) <http://www.theglobeandmail.com/news/natiorai®oburtto-hear
argumentsn-landmarkprostitutioncase/article2058348> accessed 10 July 2011.

406 K Makin, ‘With pointed questions, judges probe inequities in prostitution la®tbbe and Mail
(Toronto 13 June 2011) <http://www.theglobeandmail.com/news/natiofapaibtedquestiongudges
probeinequitiesin-prostitutionlaw/article2059569/> accessed 10 July 2011.

407 Another harribased s 7 challenge to the Code’s prostitution prawsibowntown Eastside Sex
Workers United Against Violence Society v Canafi@8 BCSC 1726is also pending. The Supreme
Court of British Columbia initially dismissed the case on thsisb#hat the applicants, an advocacy
organisation and a former sex worker, had no standing to bring the action. This decisoremased
by the provincial Court of Appeal, whose grantl@fus standihas in turn been appealed to the federal
Supreme Court. A hearing on the matter will likely take plackte 2011. N Hall;Supreme Court of
Canada Grants Prostitution Law  Appeal’ Sun (Vancouver 31  March  2011)
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6. CONCLUSION

As has been seen, the right to health is an underused mechanism for challenging anti
prostitution measures. This may not be surprising, as it appears to be an underused
mechanism in litigation generally: a study of national judicial decisions bat2@00

2005 found that the right to health was considered in only five countries (and in fewer
than ten cases in total), despite being recognised in the domestic law of 63 c8thtries.
Neither, seemingly, has tleternationalright to health featured in any prostitution law
challenge, although 160 countries have agreed to be bound by the ICESCR*9 date.
While health issues have been a significant element in a small number of challenges,
there appear to be no cases in which a breach of the right to peakkformed the

basis of the challenge.

It is difficult to draw firm conclusions from this survey of hedbidised challenges to
prohibitory prostitution laws. There are relatively few of them; they arose frdenetit
circumstances in different jurisdictions; different arguments and analyses were made,
and different outcomes resulted. Extreme caution is needed in deriving any sort of

pattern.

With that caveat in mind, the available evidence suggests the following. Fasgnns
that some formof a right to health may have the potential to override praiipit
prostitution laws, where there is a definite legal basis for it and sufficient evidénce
the laws’ interference with that right. However, the State is also likely to inaoke
healthbased defence of those laws, such as by stressing the ‘inhedenbditween sex
work and violence or focusing on the need to contain HIV/AIDS. It is therefore
essential that any such challenge is grounded not merely in the abstractigegltut

on clear evidence of precisely how it is incompatible with the impu¢mes. Where

the State makes a public health argument, the challengers must be able to démonstr
firstly, that public health i:otin fact protected by the law but that in the event the
Court finds that it is, the law nonetheless disproportionatedyrferes with sex workers’

individual right to health. This may be particularly difficult in jurisdictions, sash

<http://www.vancouversun.com/news/court+allows+Attorney+Geneppia-+Downtown+Eastside+W
orkers+ruling/4537173/story.html> accessed 10 July 2011.

4% G Backman and other ‘Health Systems and the Right to Health: An Assessment4fCbanties’
(2008) 372 The Lancet 2047, 2075.

409 Ratification status as of 80 July 2011, obtained from UN Treaty Collection at
<http://treaties.un.org/Pages/ViewDetails.aspx?hag&lang=ené&ntdsg_no=IV3&src=TREATY>,
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India, where the courts seemingly do not accept the principle that public healh rarel
justifies the suppression of individual rights. Thegative views of sex workers

expressed in some of these judgments suggest also a need for greater emphasis on the
adverse effects of stigmatisation.

Of course, even if the case for a right to health infringement proves unasséaiebl
challenge couldtsl fail. The Court could find that another right or interest trumps sex
workers’ right to health, or it could, as in South Africa, simply defer to the legislatu
No outcome is ever inevitable. It is probably safe to predict, however, thhe if
Canadan Supreme Court ultimately rules in favour of tBedford applicants,
jurisdictions across the world will see similar hedddsed challengesand that in any
event, health issues are likely to take on increasing significance in blatiee and

judicial attempts to overturn prohibitory prostitution laws.
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Chapter V — Conclusions and Recommendations

1. SUMMARY OF THE RESEARCH

This research has demonstrated that the right to health, as set out in intdrfetipna
encompasses a number of elements relevant to sex workers. It places positive and
negative obligations on states to protect individuals from risks to their physamatialm
reproductive and sexual healttwithout discrimination, and with special consideration
given to particularly vulneble people. It obliges states to prevent and penalise gender
based violence, whether by public or private actors. It imposes on states a duty to ensure
safe and healthy working conditions. It requires state action to prevent and control the
spread of infetious and occupational diseases. It includes a right to health information
and a right to participate in the process by which hedfdtting decisions are made.

All these factors are part of the right to the highest attainable standard of hésadthn, w

applies to sex workers no less than to any other category of people.

Prohibitory prostitution laws can breach this right in a number of ways. Theytdreigh

the danger of violence for sex workers, including state and géaded violence. They

hinder HIV/STI prevention efforts, limit access to health care and createvmorament

in which sex workers may be placed at greater risk. They make it all but impossible f
sex workers to enforce occupational health and safety rules. These factors can also have
negative consequences for sex workers’ mental health, which is further affected by the

stigma that a criminalised system imposes or exacerbates.

Many of these risks are present, at least to some degree, even where sex work is
legalised. However, where dalisation is implemented with the objective of
safeguarding sex workers’ human rights rather than controlling the public ordersaspect
of prostitution, better health outcomes are reported. The inclusion of sex workers in the
policy-making process is ess&t, both to protect the participatory element of their

right to health and to ensure the laws adopted reflect their health and safisty nee

Certain arguments in favour of criminalisation also invoke issues of healtheueér,
accepting these argumentsuld require subjugating sex workers’ right to health to an

ideology which they may not share, to a deterrent effect that has not been shown to
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exist, or to a breach of international principles on acceptable ‘public higaitiations

to individual rights.

The evidence of adverse impacts on sex workers’ health has rarely featured in legal
challenges to prohibitory prostitution laws, despite the substantial number of
jurisdictions that recognise some form of a right to health. Furthermore, whetle heal
issues have been raised, this has not been in the context of the ‘right to prevadth’

but rather in other, related aspects of the domestic law. In those jurisdictions that
explicitly recognise a right to health, this may represent a missed opportde#ith

issues have also been cited in defence of prohibitory laws, reflecting tlemogol
against women framework and depicting sex workers as conduits of infectioug diseas
The Canadian experience, at least to date, suggests that these laws canss&ubycce
challenged on healtelated grounds even in the absence of an explicit domestic right

to health. New Zealand case law also demonstrates the usefulness of statutory
occupational health and safety rights, at least where sex work is a recognised
occupation. However, the South African judgment highlights the need for a clear legal
basis for a healtbased challenge, while the Indian cases suggest that there may be a
presumption on the part of some judges that the health risk lies in prostitigi§raitsl

that applicants should be prepared to rebut this presumption even if their chedlgtisge

on different grounds. Firmer conclusions will have to wait until the case law i mor

fully developed.

2. FUTURE RESEARCH DIRECTIONS

Some of the methodological challenges highlighted in Chapter | may be inevitable in
sex work research. However, within these limitations, a number of improvemerds coul
be made. Firstly, where prostitution laws are reformed, attempts should betanade
collect data prior to (orif necessary, as soon as possible after) the new legislation
taking effect, to give future research a comparative basis within the same jnmsdict
While many studies do attempt to make historical comparisons, if data must be
collected after the fact the accuracy might be compromised by fading memories and the

difficulty in controlling for variables retrospectively. New Zealand’s surveytsokex
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industry a short time after enactment of its Reform*Achas proven useful at
demonstrating the improvementsought on by decriminalisation, and at countering

predictions that it would lead to a growth of the industry.

While it may never be possible to prove a causal link between criminalisation and the
adverse health effects discussed in this paper, a more scientific approach to research
could often be employed. The anecdotal nature of evidence does not disprove its
validity but may undermine its credibility, particularly in the face of competiagne

by criminalisation’s supporters. There is an especially acute need for scientifichesear

on the effects of the Swedish policy of criminalising only the purchase of sextligce

law was adopted with the stated objective of improving the position of women in
prostitution and in the undoubtedly sincere belief that it would do so. If it is in fact
having the opposite effect, its supporters are unlikely to shed that belief on the basis of

anecdotal evidence alone.

Certain health issues were left out of this paper entirely, despite appeatingowie
frequency in the literature on prostitution. Substance abuse, in particulamariy ele

issue that affects a significant number of sex workers and merits examinatias in th
context. Any link between the criminalisation of sex work and the propensity for
substancabuse may be complicated by the fact of many abused substances also being
illegal. 1t would therefore need very thorough analysis, which was not found in the
research reviewed for this paper. Mental health issues also deserve to be more
comprehensively explored than they have been hereshixumlly transmitted illnesses
(such as glandular fever) and raolent occupational injuries are other sex work

related health risks that have been identified but have not been adequatethessea

Finally, thereis a need for greater study of criminalisation’s effects on different
categories of sex worker. If it is the case that women, for example, are partietilarly
risk of certain adverse consequences, then knowing this and understanding why could
help to addrss those consequences even in jurisdictions that are not prepared to remove

their criminal laws. The effects of criminalisation on categories that haveesot b

410 prostitution Law Review Committe®he Nature and Extent of the Sex Industry in New Zealand: An
Estimation(Ministry of Justice of New Zealand, Wellington 2005).
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considered here at at undocumented migrants, minors and persons forced into
prostitution — bBould also be analysed specifically, as they have particular needs that
cannot necessarily be addressed in the same way as those whom this paper has
considered.

3. CONCLUSION

Research alone will not, of course, resolve the controversy over sex workend t
appropriate policy response. Ideology, morality and public order coneetossay
nothing of political sekinterest— will always influence the debate and may, in some
jurisdictions, be impossible for even irrefutable evidence to overcome. Yeteiwhes

of the right to health associated with criminalisation are too significant forrhugtas
advocates to accept the deferential approach of the South African ConstitGoomal

Until society finds areffectiveway to eradicate prostitution if it ever does- sex
workers must be recognised as being as entitled to the highest attainabdedstz#nd
physical, mental, sexual, reproductive and occupational health as any other category o
person would be.

The legal framework most likely to achieve shobjective is decriminalisation of
consensual commercial sex, combined with explicit protection of sex workers’
occupational health and safety rights. Such a policy would remove those threats to sex
workers’ health that arise from their (or their cliehtgar of arrest, enable them to take
the safety precautions necessary to minimise risks, and allow them to asserglieir ri
to a safe and healthy working environment. Legalisation provides these benbfite
those sex workers working within the réafed sector, leaving those outside it still
subject to the risks posed by criminalisation; while partial (de)criminalisationasich
that operating in Sweden offers sex workers little advantage over full crimtimadisa
Sex workers themselves, howeveysnplay a central role in any decision as to which
precise measures to adopt.

While legal reform is essential for the attainment of sex workers’ right to healthpit is
sufficient. Stigmatisation underlies many of the risks discussed in this papearamot
be alleviated merely by a change in the laws. The negative attitudes that foseer abu

against sex workers, and that can deter them from seeking needed police and feealth car
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services, must also be addressed. Ultimately, this may require a ‘normalisats@x of
work that even those with a tolerant attitude may find difficult to acceptsignificant
adverse impact of stigma, however, suggests that this challenge simply must be
confronted as part of any viable strategy to promote sex workers’ health.

Finally, judicial action may play a useful role in achieving sex workers’ rightatihe
Depending on the laws of the jurisdiction, this action could be based on the right to
health itself or on a related right from which a right to health could be derihede Ts

clearly no single formula to how it could be approached, and no guarantee of success in
any case. It is hoped, however, that there is now a clearer picture of how and why suc
action would be justified in the interest of sex workers’ human rights, and of how it

might be able to succeed.
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